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WASTE MANAGEMENT OF ILLINOIS, INC.’S MOTION FOR LEAVE TO FILE
RESPONSEBRIEF IN EXCESSOF PACE LIMIT INSTANTER

Respondent WASTEMANAGEMENTOFILLINOIS, INC. (“WMII”), by its attorneys,

Pedersen & Houpt, moves the Pollution Control Board (“Board”) for leave, pursuant to Section

101.302(k) of the Board’s Procedural Rules, to file, instanter, its Response Brief in excess of 50

pages. In support thereof, statesasfollows:

I. On June 2, 2003, the four Petitioners in this matterfiled their respectiveopening

briefs in supportof theirpetitionscontestingsitelocation approvalgrantedby theKankakee

County Board(‘Board) on January31, 2003. WMII’s responsebrief to all four openingbriefs is

dueJune23,2003.

2. PetitionerCity ofKankakee(“City”) filed an openingbrief 26 pagesin length.

PetitionerMerlin Karlock (“Karlock”) filed an openingbrief 38 pagesin length. Petitioner

Michael Watson(“Watson”) filed an openingbrief 50 pagesin length. PetitionerKeith Runyon

(“Runyon”) filed an openingbrief 24 pagesin length. All together,Petitioners’briefs total 138

pagesto which WMII mustrespondin a singleresponsebrief

3. Petitioners1briefs raisenumerousissuesinvolving a substantialrecord.

4. WMII seeksleaveto exceedthe50-pagelimit on briefsbecauseWMII isunable

to adequatelyrespondin 50 pagesor lessto thevariousandextensivefactual andlegal

argumentscontainedin Petitioners’briefs. WMII’s ResponseBrief is attachedhereto.
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5. WhereasPetitionerswill havetheadditional opportunityto submitadditional

argumentin theirreply briefs,WMII’s ResponseBrief is theonly opportunity WMII will haveto

addressall ofthefactual andlegal argumentsin supportof site locationapproval.

WHEREFORE,RespondentWASTE MANAGEMENT OF ILLINOIS, INC. respectfully

requeststhat theBoard grantleaveto file its ResponseBrief in excessof 50 pagesinstanter,and

providing suchotherandfurther relief astheBoarddeemsappropriate.

Respectfullysubmitted,

W TEMANAGEMENT OF ILLINOIS, INC.

/ \.

DonaldJ. Moran
LaurenBlair
PEDERSEN& FIOUPT
161 North Clark Street
Suite3100
Chicago,Illinois 60601
(312)641-6888

One of Its
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

RESPONSEBRIEF OF WASTE MANAGEMENT OF ILLINOIS, INC.
IN SUPPORTOF THE DECISION OFTHE KANKAKEE COUNTYBOARD

GRANTING SITE LOCATION APPROVAL FOR
EXPANSIONOF THE KANKAKEE LANDFILL

I. INTRODUCTION

Waste Managementof Illinois, Inc. (“WMII”) filed a Site Location Application

(“Application”) with the KankakeeCounty Board (“County Board”) pursuantto Section39.2 of

the Illinois EnvironmentalProtectionAct (Act”)’ on March 29, 2002, requestinglocal siting

approval for an approximate302-acreexpansionof the KankakeeRecycling and Disposal

Facility (“existing facility”) located in unincorporatedKankakeeCounty, Illinois. Due to the

lack of notice on certain propertyowners,WMII submitted“the previouslyfiled Site Location

Application datedMarch 29, 2002” with additional materialsto the KankakeeCounty Board on

August16,2002. (WMII Pub.Hrg. Ex. 2; C43-C44.)

Public hearings on the Application were conducted on November 18 through

December6, 2002. Whenthe public hearingscommenced,ninemotionsto dismisswere filed.

TheHearingOfficer deniedeachof thesemotions.WMII presentedeightexpertwitnessesat the

public hearingswho testifiedin supportoftherequestandone witnesswho testifiedon the issue

ofnoticeto two propertyowners. Fourwitnessestestifiedat thepublic hearingsin oppositionto

therequest.On January31, 2003,theCounty Boardgrantedsite locationapprovalfor expansion

oftheKankakeeLandfill. (“Expansion”or“SubjectSite.”)

1
See4)5 ILC5 5/39.2 (2000).



Petitioners,Merlin Karlock (“Karlock”), Keith Runyon (“Runyon”), Michael Watson

(“Watson”) andtheCity of Kankakee(“City”) havecollectively challengedvirtually every issue

that maybe raisedin a Section39.2 siting approval:(I) lackofjurisdiction for allegedfailure to

servenotice, to file theIllinois EnvironmentalProtectionAgency (“IEPA”) operatingrecord,to

comply with the KankakeeCounty Regional Pollution Control Facility Ordinance (“Siting

Ordinance”),and to comply with theHostAgreement,(2) fundamentalunfairnessdue to alleged

failure to file operatingrecord,failure to comply with the Siting Ordinance,perjury, impropercx

pane contacts,and prejudgmentby the County Board, and (3) County Board’s decision on

criteria 1,2,3,5,6,7and 8 was againstthe manifestweightof theevidence. In supportof these

claims, Petitionersmisconstruegoverning law, mischaracterizethe evidence in the record,

misstatefactsand speculate.This briefrespondsto this extensivearrayof claimsby focusingon

themoreprominentcontentions.2

A. Facts

I. ExpansionSizeandCapacity

The Expansion will be constructedon a 664-acre site. WMII proposedthat the

Expansion would include a 302-acre waste disposal area, with a disposal capacity of

approximately30 million tons. (App. at Crit. 2, pp. 1-1, 3-I; Crit. 1, p. 1.) The 302-acre

footprint includeda horizontalexpansionof approximately296 acresand an approximate6-acre

vertical overlayto theexisting facility. The664-acreSubjectSite includesall 179 acresof the

existing facility. (App. at ExecutiveSummary,p. ES-I; Crit. 2, p. 1-I, andDrawingNo. 1.) The

179-acreexisting facility hasa 51-acreareapermittedfor solid wastedisposal. (App. at Crit. 2,

2 Public Hearing Exhibits will be identified by party, (WMII Pub. I-kg. Ex. _.). Petitioners’Opening Briefs will be identified as

(Watson Br. at .), (Karlock Br. at .), (City Br. at .) and(Runyon Br. at _.). Public Hearing transcripts will be referenced
by date, volume and page (~//O2Vol. —, Tr. at _.). IECH hearings will be referenced by date and page OPCH /103, Tr.
at _.). The Application and specific criterion will be identified as (App. at Crit.~,p. .). The Host Agreement, found in the
Application at Additional information, Tab C, will be identified as (Host Agreement, p. _.)
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p. 1-I.) In accordancewith theCounty Board conditionedapproval,theverticaloverlaywill not

be developed. (see infra, p. 3.)

The Expansionwill receive 500 tons per day (“tpd”) of solid waste from Kankakee

Countyand 3,500 tpd of out-of-countywaste. (11/20/02Vol.9, Tr. at 88.) In accordancewith

the Amendedand RestatedHost Community Agreement(“Host Agreement”),the Expansion

maynot acceptmorethan 7,000tons of out-of-countywasteon any givenday, and,for any year,

no more than 987,000tons. (11/20/02Vol. 9, Tr. at 88-90; Host Agreement,p. 7.) The latter

amount will proportionatelydecreaseas the amount of KankakeeCounty waste increasesto

ensurethat WMII meetsthe disposalcapacityguarantee. (Host Agreement,p.7.) Thereis no

daily or annuallimit on the disposalof wastegeneratedin KankakeeCounty. The Expansion

will providedisposalcapacityfor 27 years. (App. at ExecutiveSummary,p. ES-I.)

2. January31,2003CountyBoardApproval

On January31, 2003, the CountyBoard grantedsite location approvalfor the Expansion

in its “Decision Regardingthe Application of WasteManagementof Illinois, Inc. For Local

Siting Approval ofan ExpansionoftheExisting KankakeeLandfill” (“County Approval.”). The

County Approval includedconditions,amongwhich were a prohibition on the vertical overlay,

limitations on the potential for, andmanagementof, leachaterecirculation,implementationof a

radiation detectorat the scalehouse,and useof automaticleachatelevel monitoring devices.

(County Approval, pp. 2-4.) Despitethe conditions imposedby the County Board, Petitioners

arguetechnicalissueswhich havebecomemootby the very conditionsimposedby the County

Board.

3. Existing Facility

PetitionersWatson,Karlock and City rely extensivelyon the existing facility to support

many of their fundamentalfairnessand technicalarguments. However,an expansionmust be
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consideredseparateand distinct from an existing facility in consideringwhether it meetsthe

statutorycriteria. When a requestfor local siting approvalconcernstheexpansionof an existing

facility, asin the instantease,it is well-settledthat the relevantinquiry is whethertheproposed

expansion,asopposedto the existing permittedfacility, satisfiesthe nine (9) statutorycriteria.

SeeAmericanBottom Conservancyv. Village of FairmontCity, PCB 01-159,slip op. at 25,27

(October 18, 2001)(not appropriateto review existing facility when focusof criteria is on the

expansion);Hediger v. D&L Landfill, PCB 90-163,slip op. at 12-13 (December20, 1990)

(existingfacility not probativein decidingwhetherexpansionmeetscriteriontwo).

The nine (9) statutory criteria govern whethera requestfor local siting is approvedor

disapproved.CitizensOpposedto Additional Landfills v. GreaterEgyptRegionalEnvironmental

Complex,PCB 97-29, slip op. at 3 1-32 (December5, 1996)(‘C.O.A.L.5. Therefore,although

Section39.2 provides that the local governingbody “may also considerthe previousoperating

experience”of the applicant as part of its review, any such experienceis neverthelessnot

probativeof whethersiting approvalshouldbe grantedbasedon the applicant’sability to show,

that its requestsatisfiesthe nine (9) statutory criteria. Gallatin National Co.v. Fulton County

Board,PCB 91-256,slip op. at 27 (June15, 1992);WasteHauling v. MaconCountyBoard, PCB

91-223,slip op. at 11-12(May 7, 1992).

The IEPA maintainsdocumentsrelating to the operationof the existing facility. No

documentshave beensubmittedto the IEPA “pertainingto the proposedfacility.” 415 ILCS

5/39.2(c). Nevertheless,WMII electedto provide the County Board with three copiesof the

IEPA operatingrecord. (WMII Pub.FIrg. Ex. 2; C43-C44.)

4. HostAgreement

WMII and KankakeeCounty enteredinto the Host Agreementon December21, 2001.

(11/18/02Vol.2, Tr. at 9-10, 13-15; 11/21/02Vol. 10, Tr. at 109-110;HostAgreement,pp. 1-2.)
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The effectivedateof the HostAgreementwas thedateuponwhich KankakeeCounty amended

its KankakeeCounty Solid WasteManagementPlan (“County Plan”) to rescindthe restriction

uponreceiptof “out-of-countywaste,”which wasMarch 12, 2002. (HostAgreement,p. 3.) The

HostAgreementspecificallyprovides:

I. “Nothing in this Agreementshall affect or obviate the County’s obligationunder
415 ILCS 5/39.2 to fairly and objectively review and decide the Siting
Application to be filed by WasteManagement.”(1-lost Agreement,p. 2.)

2. “The County’s Minimum Host Fee for each full calendaryear following the
Effective Date of this Agreementuntil the commencementof operationsin the
expansionarea shall be five hundred thousanddollars ($500,000).” (Host
Agreement,p. 5.) Thereafter,onceoperationsin the expansionareacommence,
“any payment made by Waste Managementpursuant to its annual minimum
guaranteedpayment shall be deducted from royalties to be paid...” (Host
Agreement,p. 6.)

If siting approvalis denied,thereis no refund of this payment. No grantingof siting

approvalis guaranteed.(Host Agreement,p. 1.) WMII wasobligatedunder the termsof the

HostAgreementto makethe $500,000paymentin thecalendaryearfollowing its effectivedate,

whetheror not siting approvalwasgranted.

Includedin the Host Agreementis WMII’s proposedpropertyvalue guarantyprogram

and domestic water well protection pian for properties located within 1,500 feet of the

Expansion. (11/21/02Vol. 10, Tr. at 86-88; HostAgreement,pp. 15-16.) WMIJ will indemnify

KankakeeCounty for any liability relating to theoperationand closureof theExpansion. (Host

Agreement,pp. 9-12.) WMII is obligatedto provide closureandpost-closurecarefor aslong as

determinednecessaryby the IEPA, and will provide financial assurancefor such closure.

(11/21/02Vol. 12, Tr. at 55-56, 74-76; 11/22/02Vol. 13, Tr. at 90-91;HostAgreement,pp. 17-

18.) WMII has also agreedto maintain environmentalimpairment liability insurancewith

minimumlimits of $25million per occurrence.(Host Agreement,p. 18.)
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B. Town & Country Kankakce R~g~na1Landfill

Petitioner Karlock asksthis Board to take judicial notice here of the argumentsand

recordin Countyof Kankakeev. City of Kankakee,PCB03-3I, 03-33,03-35(cons.),(January9,

2003),and arguesthat the Subject Site is “functionally the sameasthe one found unsafe”in

c~fKa~i~}~ee.However,the Application for the Expansionand the applicationfor the

newlandfill in theCity ofKankakeeare fundamentallydifferent.

Town & Country Utilities, Inc. (“ Town & Country”) filed its siting application for the

Kankakee Regional Landfill, LLC with Petitioner City on March 13, 2002. (“T&C

Application.”) Town & Country receivedsiting approval from the KankakeeCity Council on

August 19, 2002. TheCity Council decisionwasreversedby this Boardon January9, 2003.

In County of Kankakee,the Board foundthat “Town & Country’s phaseoneassessment

oftheSilurian dolomitewasoutdatedandinaccurate.” Countyof Kankakee,slip op. at 26. The

Town & Country hydrogeologicassessmentincludeda total of 19 borings,of which all but one

boringpenetrateda depthno greaterthan6 feet into bedrock. Relying upon the oneboringthat

penetrated54 feet into bedrock,Town & Country arguedthat the Silurian dolomite under its

proposedlandfill was an aquitard. (T&C App. at p. 10122, Appendix G-3, Boring Logs.) A

total of 19 piezometersand monitoring wells were installed at 14 locations to evaluate

groundwaterflow. (T&C App. at p. 10114.) Town & Country identifiedtheweatheredportion

of the dolomite (up to 10 feet below the top of bedrock)asthe uppermostaquifer at its site.

(T&C App. atp. 10127.)

In contrast,WMII’s hydrogeologicinvestigationoftheExpansionconsistedof 74 borings

andtheinstallationlevaluationof 34 groundwatercharacterizationwells at 19 different locations.

(App. at Crit. 2, AppendicesB and D, and DrawingNo. 5; 11/25/02 Vol. 19, Tr. at 89.) WMII

evaluated28 boring locations where bedrock waspenetratedup to a depth of 90.0 feet into
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bedrock. At variouslocations(althoughthis is not a completelisting), bedrockwascoredto the

following depths: B-IOI (43.5 ft.); B-lO3Comp (90.0ft.); B-106, B-124, and B-128 (11.0ft.);

B-uS (14.0ft.); B-119 (12.0 ft.); B-137 and B-142 (42.5 ft.); B-140 (15.5 ft.); B-ISO (46.8 ft.).

(App. at Crit. 2, Appendix B; 11/25/02Vol. 19, Tr. at 93.) In addition, 22 groundwater

characterizationwells at 18 different locations were utilized to evaluate bedrock flow

characteristics.(App. at Crit. 2, Appendix D and DrawingNo. 5; 11/25/02Vol. 19, Tr. at 93.)

Thesite-specificgeologywas depictedon 17 geologiccross-sections.(App. atCrit. 2, Drawing

Nos. 5-16.) WMII also investigatedthe dolomite for the presenceof secondarypermeability

features,utilizing geophysicallogging techniques(naturalgammaand caliperlogging) at 11 well

locations. (App. at Cr11. 2, p. 2-9 andAppendix B; 11/25/02Vol. 19, Tr. at 119.)

The conclusionof the site-specifichydrogeologicevaluationfor the Expansionwasthat

“(t)he successionof Quaternary-agesedimentsoverlying Paleozoic-agebedrock is consistent

with the regional stratigraphicsuccessiondevelopedby the ISGSin various investigations(e.g.,

HanselandJohnson,1996; Willman et al., 1975; Willman andFrye, 1970).” Dr. Ardith Hansel

of the Illinois StateGeologicSurvey(“1505”) visited the SubjectSite during the site-specific

investigationand concurredwith the geologic interpretationof thesite. (App. at Crit. 2, p. 2-12

and Appendix F; 11/25/02Vol. 19, Tr. at 89-90.) Further, the“bedrockunderlyingthe Subject

Site correspondsto regional units that extend acrossnortheasternIllinois and northwestern

Indiana,” and “(t)hick Silurian-age dolomite underlies the Subject Site and is regionally

extensive.” (App. at Crit. 2, p. 2-20,2-21.)

The dolomite bedrock (weatheredand non-weathered)is defined as the uppermost

aquiferat the Expansion. (App. at Crit. 2, p. 2-2I; 11/25/02Vol. 19, Tr. at 93.) WMII did not

defineanypart ofthedolomitebedrockasanaquitard,as did Town& Country. (T&C App. at

p. 10122.)

7



WMII concluded that “(v)ertical gradients within the uppermostaquifer are also

downward.” (App. at Crit. 2, p. 2-23.) Unlike Town & Country, WMTI includedan evaluation

of bothhorizontal and vertical gradientsat the SubjectSite, and incorporatedthesegradientsin

performingagroundwaterimpact assessmentfor the Expansion. (App. at Crit. 2, pp. 2-23 to 2-

25; 1/25/02Vol. 19, Tr. at 97.)

Unlike the Town & Country facility, the Expansionwill be founded within the Wedron

Group 3 Lemont Formation,Yorkville Member,which consistsof fine-grained,relatively low-

plasticity soils generallyclassifiedas leanclay (CL) or silty clay (CL-ML). The WedronGroup

3 variesfrom 8 to 38 feetthick at thesite, andis typically thickerthan 20 feet acrossmostof the

area. (App. at Crit. 2, pp. 2-16.4-], 4-2.) The Expansionwill be constructedin the Wedron

Group 3, above the uppermostaquifer. In-situ Wedronand MasonGroup materialswill exist

below the baseof the landfill, separatingthe landfill from theuppermostaquifer. (App. at Crit.

2, pp. 2-21, 2-22, 4-1, 4-2.) The composite liner will consist of 3-feet of compactedlow

permeability soil with a maximum hydraulic conductivity of 1x107 cmlsec and a 60-mi]

geomembraneliner. (App. at Cut. 2, p. 4-1.) An averageof 16 feetof in-situ materialswill exist

betweenthebottomof thecompositeliner and thebedrock. (11/26/02Vol. 20, Tr. at 63.)

Town & Country proposed to excavateand remove the weatheredportion of the

dolomite,grout any fracturesobservedon thesurfaceof theSilurian dolomite,placean average

thicknessof 4.5 feet of structuralfill material,andthenconstructthe bottomcompositeliner (3-

feet compactedsoil liner and 60-mi! geomembrane)“immediately abovethecompetentSilurian

dolomitebedrock,”within thezonedesignatedasthe uppermostaquiferat the site, and keying

the “landfill liner into thecompetentdolomitebedrock.” (Countyof Kankakee,slip op. at 26-27;

T&C App. at p. 10137.)
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Petitioner Kar!ock arguesthat “it is impossible to escapethe conclusionthat WMII’s

proposedsite is hydrogeologicallythe same as the site rejected by this Board in County of

Kankakeevs. City ofKankakee.” (Karlock Br. at 35.) PetitionerKarlock’s argumentis without

merit because,unlike the location and design of the Expansion,Town & Country did not

accuratelycharacterizethe geology or thehydrogeologyof its site, did not properly identify the

uppermostaquifer,anddid not evaluatefor vertical flow in its groundwatermodel. Moreover,

unlike theExpansion,which will be foundedin the unconsolidatedglacial till abovethe Silurian

dolomiteaquifer,theTown & Countryfacility wasproposedto be placeddirectly on, andwithin,

theaquifer.

11. ARGUMENT

STANDARD OF REVIEW

Generally,the Board must confine itself to the record developedby the local

siting authority. Land& LakesCo. v. Pollution ControlBoard, 319 111. App. 3d 41, 743 N.E.2d

188, 194 (3d Dist. 2000). Findings of fact should not be disturbedunlesssuch findings are

againstthe manifestweight of the evidence. Id., 743 N.E.2d at 193. Therefore,the County

Boards factual determinationsregardingwhether WMII effected service on record property

ownersand satisfiedthe statutorycriteria may not be disturbedunlesscontraryto the manifest

weight of theevidence. The Boardmay hearnewevidencerelevantto the fundamentalfairness

of theproceedingsonly wheresuchevidencenecessarilylies outsideof the record. Id. Such

reviewis de novo.

A. The County Board Had Jurisdiction to Decide WMH’s Site Location
Application

PetitionersCity, Watsonand Karlock contendthat the County Board lackedjurisdiction

to decideWMII’s Applicationbecausecertainproperty ownersdid not receivepre-filing notice
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in accordancewith Section 39.2(b) of the Act; namely, Petitioner Merlin Karlock, Richard

Mehrer, and Robertmid BrendaKeller. (City Br. at 2-4; WatsonBr. at 4-14; Karlock Br. at 6-7.)

In addition, PetitionerCity arguesthat the County Board lacked jurisdiction because(i) the

Applicationwasnot filed within thedeadlinesetforth in the HostAgreement;(ii) WMII did not

comply with Section39.2(c)of theAct or with certainprovisionsofthe Siting Ordinance.(City

Br. at4-8.)

Petitioners jurisdictional argumentsthat WMII failed to satisfy the notice requirements

of the Act must be rejectedbecause,as establishedby the record, WMII accomplishedactual

notice on PetitionerKarlock, Mr. Mehrerand the Kellers. aswell asconstructivenotice on Mr.

MehrerandtheKellers, in compliancewith the Section39.2(b). With respectto PetitionerCity’s

additional jurisdictional arguments,they, too, must be rejectedbecause(i) WMII filed the

Application prior to June 1, 2002 in accordancewith the Host Agreement;and (ii) lack of

compliancewith Section39.2(c) of the Act or a local siting ordinancedoesnot divesta local

governingbody ofjurisdictionto decidea requestfor site locationapproval.

1. WMJI ServedPre-FilingNotice on Merlin Karlock, RichardMehrer,
andRobertandBrendaKeller in Accordancewith Section39.2(b)

Section39.2(b)requiresapplicantsto servewritten notice of a requestfor site location

approvalon therecordownersofpropertywithin 250 feetof thesubjectpropertyin personor by

registeredor certified mail, return receipt requested,no later than 14 daysprior to the filing of

said request. 415 ILCS 5/39.2(b);Ash v. IroquoisCountyBoard,PCB 87-29,slip op. at 7 (July

16, 1987). Compliancewith Section39.2(b)noticerequirementsconfersjurisdictionon thelocal

governingbody to decide a site location application. Ogle County Boardv. Pollution Control

Board, 272 Jll.App.3d 184, 649 N.E.2d 545, 551-52 (2d Dist. 1995); ESG Watts, Inc. v.

SangamonCountyBoard,PCB98-2, slip op. at 6 (June17, 1999).
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WMII filed is Application on August 16, 2002. Therefore,pursuantto Section39.2(b),

WMII wasrequiredto servenotice on or beforeAugust 2, 2002. Therecord showsthat WMII

effected serviceon all recordproperty owners in accordancewith Section39.2(b) of the Act.

(App. at Additional Information,Tab A; WMII Pub. F-Irg. Ex. 7A and 7B.) With respectto the

propertyownersat issue,WMII effectedserviceon themat theirrespectiveaddressesaslisted on

theauthentictaxrecordsof KankakeeCounty asfollows:

1. Merlin Karlock by certified mail, return receipt requested,and regular
mail on July 25, 2002 (22 daysbeforeWMJJ filed its Application), and by
personal service on July 29, 2002 (18 days before WMII filed its
Application);

2. Richard Mehrer by certified mail, return receipt requested,and regular
mail on July 25, 2002 (22 daysbeforeWMII filed its Application), andby
posted service on July 31, 2002 (16 days before WMII filed its
Application); and

3. Robert and BrendaKeller by certified mail, return receiptrequested,and
regularmail on July 25, 2002(22 daysbeforeWMII filed its Application),
and by postedserviceon August 1, 2002 (15 days before WMII filed its
Application).

(a) EvidenceEstablishing Pre-Filing Serviceon Merlin Karlock

PetitionerCity contendsthat noticeto PetitionerKarlock was insufficient.3 (City Br. at

3.) However,the recordestablishesthat the certified mail receiptcardwassignedfor by Mr.

RandyL. Wegeron July 27, 2002. (WMII Pub. Hrg. Ex. 7A.) It is well-settledthat serviceis

not defective where someoneother than the addresseesigned for and acceptedthe notice.

DiMaggio v. Solid WasteAgency ofNorthernCook County, PCB 89-138,slip op. at 9 (January

Il, 1990);City of Columbiav. County of St. Clair, PCB 85-177,85-220,85-223(cons.),slip op.

at 13-14 (April 3, 1986). The original certified mailing slip and receiptcard were tenderedto,

Petitioner Kariock does not make this claim.
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and inspectedby, PetitionerKarlock’s attorneyat the public hearing,who thereafterdid not raise

any further challengesconcerningnoticeto PetitionerKarlock.

(b) EvidenceEstablishingPre-Filing Serviceon Richard Mehrcr

PetitionerCity next arguesthat the record is bereft of evidencethat WMII properly

served notice on Mr. Mehrer, who was deceasedat the time of service. (City Br. at 3-4.)

PetitionerCity appearsto be arguing that unlessWMII can prove that the deceasedactually

receivedthe notice, presumablyfrom the grave, Section 39.2(b) hasnot been satisfiedand

jurisdiction is not proper. However, at the risk of stating the obvious, it is a practical

impossibility for a deceasedperson to accept service. Nevertheless,pursuant to the

presumptionsof law governingmailed service,notice wasservedon Mr. Mehrerin accordance

with Section39.2(b). TheIllinois SupremeCourt hasdeterminedthat servicevia certified mail

is presumedcompletedthedatethenotice is depositedin the mail. Peoplecx rd. $30,700U.S.

Currency,199 Ill. 2d 142, 766 N.E.2d 1084, 1090 (2002). Pursuantto Section101.300(c)of the

Board’s ProceduralRules, service via regular mail is presumedcompletedfour days after

mailing. 35 III. Adm. Code, §101.300(c)(2003). Thus, the notice sent to Mr. Mehrer via

certifiedmail on July 25,2002wascompletedon that day,andthenoticesentvia regularmail on

July 25, 2002wascompletedfour dayslater on July 29, 2002. (App. at Additional Information,

TabA; WMII Pub.Hrg. Ex. 7A.)

(c) EvidenceEstablishingPre-Filing Serviceon the Kellers

PetitionersCity, Watson and Karlock argue that the Kellers did not receivenotice

becausethe certifiedmail receiptcardwas returned“unclaimed” arid the Kellers did not accept

personalservice. (City Br. at4; WatsonBr. at 4-14; Karlock Br. at6-7.) However,the evidence

establishesthat WMII effectednotice on the Kellers by certified mail, regularmail and posted

service. (App. at Additional InformationTabA; WMJI Pub.Hrg. Ex. 7B.)
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(i) Mailed Service Was Completed On The Kellers As

Early As July 25, 2002

WMIJ sentnoticeto RobertKeller via certifiedmail on July 25, 2002.~(WMJI Pub.Hrg.

Ex. 7B.) WMII also sentseparatenoticesto RobertKeller andBrendaKeller via regularmail on

July 25, 2002. (WMJI Pub. FIrg. Ex. 7B.) None of the regular mailings were returned

undelivered,or undeliverable. (WMII Pub. Hrg. Ex. 7B.) Therefore,in accordancewith the

Board’sProceduralRule Section 101.300(c),servicevia regularmail wascompletedfour days

after mailing, that is, on July 29, 2002. Even thoughthe certified mailing addressedto Robert

Keller wasreturned‘unclaimed” (WMII Pub.Hrg. Ex. 7B), theholding in Peoplecx rd. $30,700

U.S. Currencyestablishesthat servicevia certified mail was completedon July 25, 2002, the

dateof mailing.

(ii) Posted Service Was Effected On The Kellers On
August 1,2002

In addition to sendingnotice via certified and regularmailings, WMII hired a licensed

processserver(Mr. Ryan Jones)to personallyservenotice on the Kellers. (App. at Additional

Information, TabA; WMII Pub. FIrg. Ex. 7B; 12/5/02Vol. 28, Tr. at 5-6, 44, 46-47.) Between

Monday,July 29, 2002, and Thursday,August 1, 2002, at various times throughoutthe day and

evening,the processservermadefive separateattemptsto personallyservethe Kellers at their

residence.(12/5/02Vol. 28, Tr. at 7-15, 18, 21-23,26-27,35, 58-59.) On all but oneof thefive

attempts, no one responded. On the third attempt, which occurred on the afternoon of

Wednesday,July 31, 2002, a womanwho refusedto identify herselfansweredthe Keller’s door

claiming that shewasnot Mrs. Keller and that the Kellers were not home. (12/5/02 Vol. 28, Tr.

Contrary to Petitioner Watson’s claims that there is no evidence identit3iing “from where they allegedly mailed the purported
certified letter” and that there is no “actual evidence of ever being actually mailed” (Watson Br. at II), WMII Public Hearing
Exhibit 7B clearly demonstrates that the certified mailing was sent from Pedersen & Floupt by U.S. mail (post office zip code
60601), on July 25, 2002, and returned by 13.5. mail on August 15, 2002.
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at 10-11,21-23,26-27.) The processserverattemptedto leave thenotice with the woman,but

sherefusedto acceptit. (12/5/02Vol. 28, Tr. at 15, 22-23.) Theprocessservertold the woman

that he would try back later and,indeed,returnedto the Keller’s homethat sameevening,but

nobody answeredthedoor. (12/5/02Vol. 28, Tr. at 10-11,35.) On the afternoonof Thursday,

August 1, 2002, the processservermade his fifth and final attempt to personallyserve the

Kellers at their residence. (12/15/02Vol. 28, Tr. at 12-14.) Getting no response,the process

serverposteda copy of thenotice on thedoorof the residenceabout five feet from the ground,

securingthe top and bottom of the notice with strips of 2 ~i~
4
inch-wide packing tape. (12/5/02

Vol. 28, Tr. at 13-15.) Theprocessserveralso sentseparatenoticesto Robertand BrendaKeller

via regularmail on that samedate. (WMII Pub. FIrg. Ex. 7B.)

Prior to Mr. Jones’testimony,therewasno evidencein theApplication or in this record

indicatingthat serviceon the Kellerswaspostedon their door. The affidavit of Mr. Jonesonly

statedthat noticewas posted“in a conspicuousmanner.” (App. at Additional Information, Tab

A.) However,PetitionerWatson’sattorneyknewit waspostedon thedoor,becausesheasserted

it in the “Motion to DeclareWMII’s NoticeInsufficient to ProvidetheKankakeeCounty Board

with Jurisdiction in This Matter.” Notably, in the Motion, PetitionerWatson statesthat the

Kellers did not observethe noticeposted“on thedoor of the Keller’s [sic] home.” (SeeMotion,

p. 2, C615.) The evidencestrongly supportsthe conclusionthat the Kellerssaw the notice and

conveyedthatinformationto PetitionerWatson.

The Board has yet to addressthe issue of whether serviceby conspicuouslyposting

notice to the record property addresssatisfiesSection 39.2(b). However, the U.S. Supreme

Court has recognizedthat posted notice is an acceptableform of service,particularly for

proceedingsthat involve property. Greenev. Lindsey,456 U.S. 444, 102 5. Ct. 1874(1982.) In
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discussingwhetherpostedserviceis a reasonablemannerof servicefor proceedingsaffecting

propertyrights, theU.S. SupremeCourt stated:

Theempirical basisofthe presumptionthat notice postedupon property is adequate
to alert theowneror occupantof propertyof thependencyof legal proceedingswould
appearto makethe presumptionparticularly well foundedwherenotice is postedat
the residence. With respectto claims affecting the continuedpossessionof that
residence,theapplicationof this presumptionseemsparticularlyapt: if thetenanthas
a continued interest in maintaining possessionof the property for his use and
occupancy,he might reasonablybe expectedto frequentthepremises;if he no longer
occupiesthe premises,thenthe injury that might resultfrom his not having received
actualnotice asa consequenceof the postednotice is reduced. Short of providing
personalservice,then,postingnoticeon the doorof a person’shomewould, in ma~y
pp~p~jpostinstances,constitu!enot only a ~
service,but indeed a singularly appropriateand effectivc aLof ensuring that a
personwho cannot conveniently be served through personal service is actually
apprisedofproceedingsagainsthim.

Id., at 453. 102 S. Ct. at 1879(Emphasisadded.)5

(iii) The Record Contains Sufficient And Reliable Evidence
That The Kellers ReceivedNotice Of WMH’s Intent To
File The Application, And The KeUers’ Testimony To
The Contrary Is Not Credible

Despitetheevidencethat WMJI causedserviceofnotice on the Kellersby certifiedmail,

regular mail and postedservice,the Kellers testified at the hearingthat they did not receive

notice by arty mannerof service. The Kellers’ claims must be analyzedin the contextof their

relationshipwith PetitionerWatson,theevidencein therecordthat PetitionerWatsoninfluenced

the Kellers to claim they did not receive notice, and the blatantdiscrepanciesin the Kellers’

testimony.

Brenda testified at the public hearing that she and her husband do not receive regular mail

at their home address. (12/5/02Vol. 28, Tr. at 62.) Robert contradicted this statementand

The Greene Court ultimately held that, under the particular circumstances of that case, merely posting notice in a low-
income housing project where “process servers were well aware, notices posted on apartment doors in the area where these
tenants lived were ‘not infrequently’ removed by children and other tenants before they could have their intended effect”
could not be considered a reliable means of notice. Greene, 456U.S. at 453-54, 102 S. Ct. at 1879-80.
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admittedthat the Kellersdid, in fact, receiveregularmail at their residence. (12/5/02Vol. 28,

Tr. at 85, 106-108,130,) In fact, Roberttestified at thepublic hearingthat the Kellers received

notice by certified mail of WMII’s March 2002 application, which Robert knew had been

withdrawn. (12/5/02Vol. 28, Tr. at 62, 85, 106-108,130-132.) Robertalsotestifiedthat he was

personallyservedat his residencein connectionwith the March 2002 application. (12/5/02Vol.

28, Tr. at 107.) Robertadmittedthat afterreceivingnotice of WMII’s March 2002 application,

Robertneverpickedup any othercertifiedletters. (12/5/02Vol. 28, Tr. at 132.)

The Kellers deniedthat they saw the postednotice on August 1, 2002, despitethe fact

that thenotice had beensecurelyand conspicuouslyaffixed to the doorof their residencesince

12:19 p.m. that day. (12/5/02 Vol. 28, Tr. at 12-15.) Brenda testified that she came home on

August 1 at around4:00 p.m. and that sheenteredthc home using the door on which thenotice

was posted. (12/5/02Vol. 28, Tr. at 73-74.) However, she failed to provide any explanation as

to howthepostednoticedisappearedfrom the door or came to be removed.

The Kellers admittedthat they are personalfriends of PetitionerWatson,and that Robert

works for him. (12/5/02Vol. 28, Tr. at 63-64, 104-105.) Robertbegantransportingwastefor

Petitioner Watson, without compensation, coincident with the start of the public hearing.

(12/5/02Vol. 28, Tr. at 63-64, 104-105.) Robert also admittedthat two Saturdaysbeforethe

public hearing began, he andPetitioner Watson developed a planfor the Kellers to sign affidavits

that they never received notice. (12/5/02 Vol. 28, Tr. at 77-82, 111-112, 118, 121-124.)

Petitioner Watson had affidavits prepared, but Robert and Brenda did not provide any

information to the individual who preparedthe affidavits, and in fact, did not evenknow who

prepared them. (12/5/02Vol. 28, Tr. at 78-83, 90, 95-97, 119-124.) Nor did the Kellers ever

talk with anyoneto verify the accuracyof the statementscontainedin the affidavits prior to

signing them. (12/5/02 Vol. 28, Tr. at 78-83, 90, 95-97, 119-124.) Brendatestified that she
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signedheraffidavit withouthaving receivedany explanationasto its content,and signedit only

becausePetitionerWatsonaskedherto. (12/5/02Vol. 28, Tr. at 78-80,90, 95-96.)

The Kellers againgaveconflicting testimony about the circumstancessurroundingthe

affidavits. Brenda’s testimonythat shedid not speakto anyoneabout signing an affidavit was

directly contradictedby Robert who testified that he had talked to Brendaabout signing an

affidavit during a conversationthey had sometimebetweenNovember9th and November18th.

(12/5/02Vol. 28, Tr. at 78-83,90, 95-97, 123-124.)

In Ogle County and ESG Watts, caseswhere the applicant was found not to have

complied with the notice requirementsof Section 39.2(b), there was no evidence that the

propertyownersknewofthecontentsof thenotice andpurposefullyrefuseddelivery or avoided

personalservice, By contrast,therecordherecontainssubstantialevidencethat the Kellersknew

the contentsof the notice (they received notice of WMII’s March 2002 application) and

convenientlymadethemselvesunavailableto be served,in personor via certified mail, with

noticeof WMII’s August2002 application. This case,unlike Ogle County and ESG Watts,also

presentsevidenceof bias given the friendship and businessrelationshipbetweenPetitioner

Watson,who is objectingto theApplication,andtheKellers.

Theevidenceintroducedat thepublic hearingestablishedthat theKellers receivednotice

by mail and posting. Their denials were not credible, in no small measuredue to their

relationshipwith PetitionerWatson,theircontradictorystatementsaboutwheretheyreceivetheir

mail, the preparationoftheir affidavits, and their inability to explain how they neverreceived

four regularmailings, a postingto the door of their residenceand a notice of certified mailing

from the U.S. Post Office. Despite the Kellers’ denials,the County Board found that they

receivedsufficientnotice.
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2. In Addition to Actual Notice, Section 39.2(b) of the Act Can be
Satisfied by Constructive Notice

Even if, assumingarguendo,onewere to concludethat Mr. Mehreror theKellersdid not

receiveactual notice, 39.2(b)may be satisfiedby constructivenotice. A long line of Board

decisionshasheldthat actual receipt of notice is not requiredby Section39.2(b). ESG Watts,

slip op. at 9; DiMaggio, slip op. at 10; Waste Managementof Illinois, Inc. v. Village of

Bensenville,PCB 89-28,slip op. at 6 (August 10, 1989); City of Columbia,slip op. at 13. This

principleappliesregardlessofwhetherapropertyownerrefuses,avoids,or is simply unavailable

to accept,attemptsat service. ESO Watts, slip op. at 9; ~ slip op. at 10; Village of

Bensenville,slip op. at 6; City of Columbia,slip op. at 13.

In City of Columbia,severalpropertyownersreceivednotice afterthepre-filing deadline

whereasothers did not receivenotice at all. Id., slip op. at 13, In rejectingthe petitioner’s

argumentthat jurisdiction was lacking becausethe applicantcould not prove that notice was

receivedby all propertyowners,theBoardstated:

The Board will not, at this time, construethe “causeto be served” languageof
Section39.2 oftheAct asabsolutelyrequiringthat noticebe receivedby all parties
14 days prior to an application’sfiling. To so hold could, as a practical matter,
preventor greatly delayan application beingconsideredby a county becauseofan
applicant’s inability to perfectnotice: an opposinglandownercould frustrate,or
causeendlessrenoticingof, the filing of an application by refusing to receiveor
pick up mail, or by evadingpersonalservice.

Id.

DiMaggio and Village of Bensenvilleestablishedthat theprinciple articulatedin City of

Columbiawasnot limited to casesof refusalor deliberateavoidanceof service,but also applied

to caseswhere, despitethe applicant’stimely and diligent efforts to serve notice pursuantto

Section39.2(b),the intendedrecipientwas simply absentor inadvertentlyunavailableto receive

notice. In DiMaggio, theBoard heldthat the applicant’sinability to servenoticeon a property
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ownerwho “moved left no forwardingaddress”andanotherpropertyownerwho’s certifiedmail

wasreturned‘unclaimed” did not deprivethe local governingbody ofjurisdictionin light of the

applicant’stimely and diligent attemptsto obtain serviceof notice. DiMaggio, slip op. at 10.

Likewise, in Village of Bensenville,the Board held that a property owner’s absencedue to

vacationwould not frustratejurisdiction where the applicant attemptedto serve notice via

certifiedmail sevendaysbeforethe 14-daydeadlineand via persona!servicetwo daysbeforethe

14-daydeadline. ~of!e~se~ville, slip op. at 6

Petitionersarguethat the principle establishedin City of Columbiawas overruledby the

Ogle Countydecision,whichheld that the “return receiptrequested”provision of Section39.2(b)

ofthe Act reflects the legislature’sintent to requireactual receiptof notice. Ogle County, 649

N.E.2dat 554. However,Petitioners’relianceon Ogle County is misplaced. The Ogle County

court relied uponthecaseofAvdichv. Kleinert, 69 Ill. 2d 1, 370 N.E.2d504 (1977),in holding

thatSection39.2(b)of theAct requiredactual receiptof notice. However,thestatuteat issuein

Avdich required“a returned receipt”,as opposedto “returnedreceiptrequested.” The Illinois

SupremeCourt’s recentdecisionin Peopleex rd. $30,700U.S. Curreqçy,scrutinizedAvdich and

found that its analysiswasnot applicableto a statutory notice provision that required“return

receiptrequested.” Id., 766 N.E.2dat 1090-91 TheIllinois SupremeCourtexplainedthat while

a statuterequiring serviceby “a returnedreceipt” demandsproofof actual receipt, a statutory

requirementthat mailed servicebe accompaniedby a “return receiptrequested”only demands

proofthat therequestwasmade. Id.

The Board’s consistentrefusal to construethe “return receipt requested”languageof

Section39.2(b)of the Act asrequiringproofof actual receiptis in accordancewith the holding

in People ex rel. $30,700 U.S. Currency. Therefore,to the extent Ogle County relied upon
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Avdich in holding that the language“return receipt requested”in Section 39.2(b) of the Act

requiresactual receiptof notice,it shouldnot be followed.

Moreover,the Ogle County court explicitly statedthat it was expressing“no opinion

whethera potential recipientwho refusesto sign a receipt of notice may be held to be in

constructivereceiptof thenoticefor purposesofthe statute.” ~ 649 N.E.2dat 554.

TheBoardin ESGWatts,however,directly addressedthis issueandheld that “the requirements

of Section 39.2(b) can be met throughconstructivereceipt.” ESG Watts, slip op. at 9. The

Boardheld:

If apropertyownerdoesnot receivethe notice on time, he or shenonethelessmay
be deemedto be in constructivereceipt of notice if the property owner refuses
servicebeforethe deadline. Otherwise,a recalcitrantpropertyownercould forever
frustrateattemptsto obtaina hearingon a requestfor siting approval. The Board
findsthat sucha resultis not consistentwith Section39.2.

Id. The Board ultimately found that the propertyownerswere not in constructivereceiptof the

notice becausethe attemptsat personalservice were initiated on the day of the pre-fihing

deadlineandafterwards,andtherewasno evidencethat thepropertyownersrefusedservice. Id.,

slip op. at 10.

Thus, as the foregoing analysis makes clear, it is the applicant’s timely and diligent

efforts at servingnotice, not theactualreceiptofnotice, that is determinativeof whetherSection

39.2(b)oftheAct hasbeensatisfied. Analyzedunderthis standard,therecanbe no questionthat

WMII compliedwith Section3 9.2(b).

(a) WMII Served Pre-Filing Constructive Notice on Richard
Mehrer, Deceased,in Accordancewith Section 39.2(b)of the
Act

WMII initiated attemptsto servenotice on Mr. Mehrervia certified and regularmail on

July 25, 2002. (App. at Additional Information, Tab A; WMII Pub. Hrg. Ex. 7A.) WMII

initiated attemptsto personallyserveMr. Mehrer on July 29, 2002. In addition, servicewas
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attemptedon his wife, FrancesSmet-Mehrer(eventhough sheis not a recordproperty owner)

personallyon July 29, 30, and 31, 2002, and via certifiedand regularmailingson July 26, 2002.

(App. at Additional Information, Tab A; WMII Pub. Hrg. Ex. 7A.) On July 31, 2002, during a

subsequentattempt at personalservice,the processserverlearnedthrough neighborsthat Mr.

Mehrer was deceasedand his wife was in an undisclosednursing home. (App. at Additional

Information,TabA; WMII Pub.Hrg, Ex. 7A.) At that time, theprocessserverpostednotice in a

conspicuousmanneron thepropertyand mailedacopyof saidnoticeto Mr. Mehrerat the record

propertyaddress.(App. at Additional Information, TabA; WMII Pub.Hrg. Ex. 7A.)

Thus, therecordplainly establishesthat WMII madetimely and diligent efforts to serve

noticeon thedeceasedvia certifiedand regularmail, andpersonalservice. WMII’s efforts were

madesufficiently in advanceofthe 14-daydeadlineto satisfy Section39.2(b)of theAct.

(14 WMII ServedPre-FilingConstructiveNoticeon theKellers in
Accordancewith Section39.2(b)of the Act

PetitionerWatsonarguesthat WMII’s attemptsto servethe Kellers werenot diligent or

timely. However, WMJI’s repeatedefforts to serve the Kellers through a variety of reliable

meansinitiated 22 daysbeforefiling is sufficient to comply with Section3 9.2(b).

(i) WMII’s Attempts To ServeThe Kellers Via Personal,
Mailed And PostedServiceWere Diligent

The Board has found that attemptsto serve a property owner through both personal

serviceandmailedservicearesufficiently diligent to satisfS’ Section39.2(b). DiMaggio, slip op.

at 9-10. In this case,WMII mademultiple attemptsto servetheKellers personally,by mail and

by postingnotice.

The processservermadefive separateattemptsover four days to serve the Kellers.

When the processserverencounteredsomeoneother than the Kellers on the third attempt,he

describedthe contentsof the notice and statedthat he would return that eveningto serve the
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Kellers. The Kellers either chosenot to be at homein order to acceptservice,or were at home

and evadedserviceby refusingto answerthedoor. Contraryto PetitionerWatson’s statement,

theprocessserverwasnot requiredto contacttheKellers by telephone,seekout their neighbors

in order to investigatetheir whereabouts,or run the licenseplate on the car that wasparked

outsideof the Keller’s residence. (WatsonBr. at II.) Given the evidencethat indicatesthe

Kellers were avoiding service,thesesuggestedextrastepswould not haveassistedthe process

serverin servingtheKellers.

WMJJ sent notices via certified mail to Robert, and via regularmail to Robert and

Brenda. The processserveralso sentnoticesto both Kellersvia regularmail. Thus, a total of

five separatemailingsweresentto theKellers.

In total, 10 noticesweresentor deliveredto theKellers.

(ii) WMH Initiated The Mailings And PersonalServiceIn
A Timely Manner

In order to be timely, attemptsto serve notice must also be initiated sufficiently in

advanceto reasonablyexpectreceiptby the 14-daypre-filing deadline. City of Columbia,slip

op. at 13. PetitionerWatson’s contentionthat WMII’s efforts at initiating personalservice18

daysbeforethefiling andmailedservice22 daysbeforethefiling wereuntimely is simply wrong

andcontraryto Boarddecisions. In Village of Bensenville,theBoard heldthat initiating service

via certified mail 21 days in advanceof filing constitutesa timely attempt to effect notice.

Village of Bensenville,slip op. at 6. Moreover,PetitionerWatsonhasnot cited to any caselaw

that holds initiating personalservicefour daysin advanceof the 14-daydeadlineis not timely.

DespiteWatson’smisreadingof ESG Watts.theBoard in that casedid not hold that attemptsat

personalservicefour daysbefore the 14-day deadlinewere unreasonable,Rather,the Board

found that attemptsto personallyserve property owners on the deadline and afterwardswas
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untimely. ESG Watts,slip op. at 10. Although the applicantinitiated certified mailings four

daysbeforethedeadline,theBoard did not renderan opinionasto whetherthat was sufficiently

timely. Therefore, PetitionerWatson’s assertionthat ESG Watts standsfor the principle that

initiating attemptsat servicefour daysbeforethe 14-day deadlineis erroneous. Notably, the

Board hashad the opportunityto hold that attemptsat personalservicetwo days beforethe 14-

day deadlinewerenot timely, butdeclinedto do so. jag~fBep~envil1e,slip op. at 3, 5.

In sum, theevidenceestablishedthat WMII initiated significantefforts to servenoticeon

the Kellers sufficiently in advanceof the filing to satisfy the notice requirementsof Section

39.2(b). Thus, theCounty Boardhadjurisdictionto approvetheApplication.

3. The County Board Did Not Lack Jurisdiction as a Result of Any
Alleged Failure to File the Application Before the Expiration of the
Host Agreement

The City’s nextjurisdictional argumentis that the County Board lackedjurisdictiondue

to WMII’s alleged failure to file the Application prior to June 1, 2002 pursuantto the Host

Agreement. WMJI filed its Application on March 29, 2002. The City’s contentionthat the

Applicationwasnotsubmitteduntil August 16,2002is false. Dueto the lackof pre-filing notice

on certain property owners, the March 29th Application was re-submittedwith additional

materialson August 16th. (WMII Pub. Hrg. Ex. 2, C43-C44.) However, the August 16th

submissionof additionalmaterialsdoesnotalter the fact that theApplicationwasoriginally filed

on March 29th,well in advanceoftheJune1st date.

Even if WMII had failed to file the Application within the time specifiedin the Host

Agreement,theCity hasnot cited any legal authorityto supportits propositionthat sucha failure

would deprivetheCounty Boardof its jurisdiction. Compliancewith a hostagreementis notone

of the criteria enumeratedin Section 39.2(a) of the Act that must be met in order to confer
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jurisdiction on the local governing body. Therefore, whether the Application was filed within

thetime set forth in theHostAgreementdoesnot raisea jurisdictional issue.

4. The County Board Did Not Lack Jurisdiction as a Result of Any
Alleged Failure to Comply with Section 39.2(c) of the Act, the
Kankakee County Local Siting Ordinance or the Host Agreement

The City’s final jurisdictional argumentsare that the County Board lacked

jurisdiction due to WMII’s alleged failure to submit the JEPA operating record with the

Applicationand failure to comply with certainprovisionsof theSiting Ordinance.However,the

requirementsof Section39.2(c) of the Act are procedural,not jurisdictional. Tatev.Pollution

Control Board, 188 1ll.App.3d 994, 544 N.E.2d 1176, 1191 (4th Dist. 1989). Rather,compliance

with Section39.2(c)of theAct, aswell aswith local siting ordinances,areissuesof fundamental

fairness. Id.; WasteManagementof Illinois v. Illinois Pollution ControlBoard, 175 Ill. App. 3d

1023, 530 N.E.2d682, 693 (2ndDist. 1988); Daly v. Village of Robbins,Nos. PCB93-52,93-54

(cons.),slip op. atp. 6 (July 1, 1993). As such,thesejurisdictional argumentsraisedby theCity

arecontraryto well-establishedprinciplesof law, andtherefore,cannotsucceed.

B. The Local SitingProceduresWereFundamentallyFair

Petitionersarguethat the County Board’s local siting proceedingswere fundamentally

unfair due to (i) WMII’s allegedfailure to comply with Section39.2(c); (ii) the County Board

and WMII’s alleged failure to comply with certain provisionsof the Siting Ordinance;(iii) the

allegedpexjuiy of PatriciaBeaver-McGarr;(iv) allegedimpropera parte contactsbetweenthe

attorneysfor the County Board and WMII; and (v) the County Board’sallegedprejudgmentof

theApplication.

While fundamentalprinciples of due processapply to local siting procedures,such

proceduresare not requiredto comply with constitutionalguaranteesof due process. Daly v.

Pollution Control Board, 264 111. App. 3d, 968, 637 N.E.2d 1153, 1155 (1st Dist. 1994). To
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comportwith fundamentaldueprocess,local siting proceedingsmust includetheopportunity to

be heard,a fair opportunityto presentevidence,object to evidenceand cross-examinewitnesses,

and impartial rulings on theevidence. T.O.T.A.L. v. City of Salem,288 Ill.App.3d 565, 573-74,

680 N.E.2d810, 818 (5thDist. 1997);P~iy.637N.E.2dat 1155.

Despitetheargumentsraisedby Petitioners,theyhavepresentedno proof that theCounty

Board’s local siting procedureswere in any way fundamentallyunfair by failing to accordthe

requisite due processto Petitioners, other participantsor the public, or that they, other

participantsor thepublic wereprejudicedasa resultof any unfairness.

1. The ProceedingsWere Not Fundamentally Unfair BecauseWMIJ
Complied with Section 39.2(c) of the Act, and to the Extent Certain
Information Was Not Accessible, Petitioners Have Failed to
DemonstrateAny Prejudice

Theplain languageof Section39.2(c) requiresapplicationsto include: “all documents,if

any, submittedasof that dateto the Agencypertainingto theproposedJácility 415 ILCS

5/39.2(c)(emphasisadded). As of August 16, 2002, therewere no documentssubmittedto the

IEPA pertainingto theExpansion, Indeed,thereis no evidenceestablishingthat the contentsof

theoperatingrecordof theexisting landfill pertainsto theExpansion. Thus, therewere no JEPA

documentsthat hadto be filed with theApplication.

Although therewere no documentssubmittedto the IEPA pursuantto Section39.2(c),

WMII submitted the IEPA operating record of the existing facility with the Application on

August 16, 2002. (WMJI Pub. Hrg. Ex. 2; 11/18/02 Vol. 1, Tr. at 41-43; C2371-C2372.) In

addition to being on file with the County Clerk’s Office, the IEPA operatingrecord was also

availablefor public inspectionprior to the commencementof the public hearingat the IEPA,

Kankakee Library, Bourbonnais Library, Hoppel Central Library, and Bradley Library.

(11/18/02Vol. 1, Tr. at 43; IPCB 5/6/03,Tr. at 26-27,33-34.) Although Petitioners admit that
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theoperatingrecord,or at leastportionsof it, was availablefor public inspectionwith the County

Clerk’s Office, theIEPA and otherpublic locations,they claim that the operatingrecordwasnot

easilyaccessiblebecauseportionsof it wereon microfiche,andthepotential inability to readthe

microficherenderedthe proceedingsfundamentallyunfair. (City Br. at 5-7; WatsonBr. at 1 7-

21; Karlock Br. at 9-10.)

Evenif it were truethatthe individualsidentifiedby Petitionersexperienceddifficulty in

obtainingtheoperatingrecord,Petitionersarestill requiredto showactual,resultingprejudicein

orderto succeedin their argumentthat theprocesswasfundamentallyunfair. Tate, 544 N.E.2d

at 1191. In Tate,the applicantfailed to attachcertainIEPA documentsto the application. Tate,

544 N.E.2d at 1191. The missingdocumentswere on file with the IEPA and the petitioners

knewthedocumentswereavailableat that location. Id. In rejectingthe petitioners’fundamental

fairnessargument,thecourtheld that, becausethepetitionersandthepublic hadthe opportunity

to review the documentsbefore the proceedings,the petitioners could not demonstrateany

prejudiceas aresult of the applicant’sfailure to comply with Section39.2(c)of theAct. Id. The

court reasonedthat “any error which may haveoccurred[asa resultof the applicant’sfailure to

file theIEPA documentswith theapplication]is harmlessat best.” Id.

As was the casein ‘fate, Petitionersherecannotdisputethat the operatingrecordwas

availablefor public inspectionat variouspublic locationsbeforethepublic hearingbegan. If the

operatingrecordwas not readily accessibleat theCounty Clerk’s Office prior to the hearing,it

wascertainlyon file with theIEPA. Furthermore,by Petitioners’own admissions,theoperating

record was available for review at the County Clerk’s Office by at leastthe first day of the

hearing. (City Br. at 10; WatsonBr. at 20; Karlock Br. at 10; IPCB 5/6/03,Tr. at 33-34.)

Petitionerscannotshowany prejudiceresulting from theallegeddifficulties in reviewing

theoperatingrecord. First, therehasbeenno claim by any memberof thepublic or theCounty
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Board that they sufferedprejudiceas a resultof not being able to accessthe operatingrecord.

(IPCB 5/6/03, Tr. at 35.) Second,Petitionerswere given ample opportunity to evaluatethe

informationin theoperatingrecord. Mr. Norris spentat leasttendays

operatingrecordseveralweeksprior to testifyingatthepublic hearing.

36.) At thehearing,he providedhis opinionsaboutthe significanceof

in theoperatingrecordandhow that informationrelatedto thecriteria.

acknowledged,“much of the substantivetestimony at the siting hearing

geologic characterizationand monitoring of the existing facility as

contaminationoriginatingin the existing facility.” (City Br. at 7.)

In addition, Mr. ChristopherRubak,a licensedcivil engineer

made available for questioning by the participantsand the public

record. (11/25/02 Vol. 18, ‘Fr. at 58-117; 11/25/02 Vol. 19, Tr.

Petitioners,in addition to various County Board members

significant cross-examinationof Mr. Rubakon the contents

Vol. 18, Tr. at 60-117;11/25/02Vol. 19, Tr. at 4-80.)

The City contendsthat prior accessto the operatingrecordwas necessaryto resolvethe

“hotly debated”issuebetweentheIEPA and WMII asto whethermonitoringwell exceedencesat

theexisting facility constitutecontamination.(City Br. at 7.) Ofcourse,this issueis not relevant

to whether the Expansionmeetscriterion two. Flediger, slip op. at 12-13. In addition, the

purported“debate” betweenthe IEPA and WMII concerningthe existing facility is not relevant

to WMII’s Application for an expansion. GallatinNational, slip op. at 27. Nonetheless,there

wasnot an issuebetweenIEPA andWMII regardingmonitoringwell exceedences.

Because the operating record was available at various locations prior to the

commencementof the hearing,andbecausethe participantsatthe hearinghad afair opportunity
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during the 13 daysof public hearingto inspecttheoperatingrecord,presentwitnessesandcross-

examinewitnessesconcerningthe operatingrecord, any claimedprejudiceto Petitionersor the

public wascured. Countyof Kankakee,slip op. at 21-25.

2. Petitioners Have Failed to Demonstratehow the County Board and
WMJI’s Alleged Failure to Comply with the Siting Ordinance
Renderedthe ProceedingsFundamentally Unfair

Petitioners City and Karlock next argue that the County Board’s failure to issue a

certificationof completenesswith respectto theApplication in compliancewith SubsectionE of

the Siting Ordinance,coupledwith WMII’s failure to providedetail regardingits closedfacilities

as requestedby SubsectionsH(2)(c) and (d) of the Siting Ordinance,renderedthe proceedings

fundamentallyunfair. Petitionersfail to mention that WMII provided informationconcerning

closedfacilities in theApplication to satisfy SubsectionsFI(2)(c) and(d) of theSiting Ordinance,

andthat WMII offeredto provideadditional information,which no oneat the hearingrequested.

(11/25/02Vol. 18, Tr. at 60, 100-101.) In any event,Petitioners’argumentfails.

First, the Board has recognizedthat it is the exclusiveprovinceof the local governing

body to compelcompliancewith its local siting ordinance.~ slip op. at II; Smith v. City of

Champaign,PCB 92-55, slip op. at 4-5 (August 13, 1992). The County Board reviewedthe

Applicationand determinedthat theApplication compliedwith the Siting Ordinance,regardless

of whetheracertificateof completenesswasissued.

Second,Petitionershave againfailed to demonstratehow they were prejudicedby the

County Board and WMII’s alleged failure to strictly comply with the Siting Ordinance. See

WasteManagement,530 N.E.2d at 693; Citizens For Controlled Landfills v. Laidlaw Waste

Systems,Inc. (“Laidlaw”), PCB 91-89 and 91-90 (September26, 1991). PetitionerKarlock

assertsthatprejudiceresultedfrom thepublic not beingableto inquire aboutthe informationthat
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was not furnished. (Karlock Br. at 12.) However,that argumentwas raisedand rejectedin

Laidlaw.

In Laidlaw,therewasno disputethat the applicationfailed to supply certaininformation

requiredby the local siting ordinance. Laidlaw, slip op. at 4. The petitionersarguedthat the

absenceoftherequiredinformationprejudicedthecounty board,thepublic andtheobjectorsby

deprivingthem of a fair opportunity to preparefor the public hearing. Laidlaw, slip op. at 7.

The Board disagreed,holding that suchallegations,without more,were not sufficient to satisfy

the actual prejudicestandardof a fundamentalfairnessargument. Id. In light of Laidlaw, it is

clear that Karlock’s conclusory statementthat “the [County Board’s) acquiesce[sic] to the

omissionof information suggestsa lack of interestthat could only result from the fact that the

ultimate issuewaspre-decided,”is insufficientto establishprejudice.

3. Ms. Beaver-McGarrDid Not Commit Perjury, and PetitionersWere
Not Prejudiced by The Failure to Produce Ms. Beaver-McGarr For
Further Questioning

PetitionersWatsonand City arguethat the decisionof the County Board and the public

hearings were fundamentallyunfair because(I) the County Board relied on the “perjured”

testimonyof Ms. Patricia Beaver-McGarr; (2) WMJI failed to produceMs. Beaver-McGarr’s

diploma,and (3) WMII failed to produceMs. Beaver-McGanfor furtherquestioning. (Watson

Br. at 2 1-26; City Br. at 23-24.) Petitioners’ argument is without merit.

First, Petitionersallegethat Ms. Beaver-McGarr“perjured” herselfwithout providingthe

definition of perjuryunder Illinois law. Ms. Beaver-McGarrdid not commit perjury. Second,

Petitionershavenot shownthat they havebeenprejudicedby the failureto producethe diploma

or Ms. Beaver-McGarrfor further questioning. Petitionersarguedthesefacts to the County

Board, and sought to persuadethe County Board that they were probative of Ms. Beaver-

McGarr’s credibility. (12/06/02 Vol. 29, Tr. at 12-45.) That the County Board rejected
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Petitioners’ argument is not evidenceof fundamentalunfairnessbut, rather, of the County

Board’sproperconsiderationof Petitioners’claimsandassessmentof witnesscredibility.

(a) Petitioners Failed To Establish That Ms. Beaver-McGarr’s

Testimony Constituted Perjury

A personcommitsperjurywhen,underoathor affirmation,in a proceedingwhereby law

suchoathor affirmationis required,he makesa false statement,material to the issueorpoint in

question,which he doesnot believe to be true. 720 ILCS 5/32-2 (2000). A persondoesnot

commit perjury if he honestlybelievesthe statementsmade,evenif the statementsare untrue.

Holton v. Memorial Hospital, 176 Ill.2d 95, 126(1997).

Ms. Beaver-McGarr repeatedly and consistently maintained that she received an

associate’sdegreefrom Daley College. (11/19/02Vol.6, Tr. at 37-38; App. at Crit. 3, pp. 19,

45.) Uponbeingconfrontedwith thefact thather transcriptfrom Daley Collegedid not indicate

that a degreewas awarded,sheassertedthat sheearnedthe requisitenumberof credits and was

awardedthe degree. (11/19/02Vol. 6, Tr. at 35-38.) Ms. Beaver-McGarrtruly and honestly

believedthat shereceivedan associate’sdegreefrom DaleyCollege.

Petitionershave failed to offer evidencethat Ms. Beaver-McGarractually knew or

believedthat she had not earneda degreefrom Daley College. They havenot conclusively

establishedthat therecordsof Daley Collegeare completeand accurate. (WMII Pub. Hrg. Ex.

26.) Indeed,Ms. Beaver-McGarrhasmaintainedthat her recordsareincorrectin that the grades

she receivedin two courseswere never properly changed. Thus, Ms. Beaver-MeGandid not

knowingly andwillfully providefalsetestimony.

Perjuryalso requiresthat falsetestimonybe intentionally providedon a materialmatter.

Ms. BeaverMcGarr is aprofessionalreal estateappraiserand consultant. Her qualificationsand

expertiseare basedon her 18 yearsof experienceas a real estateappraiser,and her MAI
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designation.(11/19/02Vol. 6, Tr. at 6, 9.) Herexperttestimonyin this proceedinginvolvedreal

estateimpact evaluationand analysis,and was basedon her 18 years of experienceas a real

estateconsultant,not on her associate’sdegree.Thus, whetheror not Ms. Beaver-McGarrearned

an associate’sdegreeis not material with respectto her qualificationsasa real estateappraiser

andconsultant.

(b) Petitioner Failed to Establish That Petitioner Was Prejudiced
By The Failure To Produce A Diploma And Ms. Beaver-
McCarr For Further Questioning

PetitionerWatsonarguesthat the public hearingswere fundamentallyunfair due to the

Hearing Officer’s denial of PetitionerWatson’srequestfor Ms. Beaver-McGarrto re-take the

standaftera certifiedcopyof adegreefrom Daley Collegewas not produced. He further argues

that WMII’s “retraction of its representation”that it would provide either thecertified degreeor

Ms. BeaverMcGarrresultedin the prematureterminationof Ms. Beaver-McGarras a witness,

and thereforedeprivedhim of the right to further questionMs. Beaver-McGarrregardingher

qualifications. (WatsonBr. at 25-26.)

In ConcernedAdjoing Ownersv. Pollution Control Board,thepetitionersarguedthat the

decisiongranting site approvalshould be reversedbecausetheir inability to crossexaminea

witness was fundamentallyunfair. 288 111. App. 3d 565, 680 N.E.2d 810, 817-818 (5th Dist.

1997).The courtheldthat “parties beforea local governingbody in a siting proceedingmust be

given the opportunityto presentevidenceandobjectto evidencepresented,but theyneednot be

given theopportunityto cross-examineopposingparties’ witnesses.”680 N.E.2dat 818.

Here,Petitionerswereaffordedtheopportunityto cross-examineMs. Beaver-McGarr

regardingherDaley Collegedegree.(11/18/02Vol. 6, Ti. at 35-38.) Shemaintainedthatshe

receivedthedegree,and deniedthat therecordsof Daley Collegeindicatingotherwisewere

accurate.PetitionerWatsonsubmittedevidenceregardingtheDaley Collegerecords. (Watson
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Pub.Hrg. Ex. 8.) Petitionershadtheopportunityto, anddid in fact argue,that Ms. Beaver-

McGarrlackeda degreefrom DaleyCollege,andthat this affectedher credibility. Thus,

Petitionerswerenotprejudicedby thefailure to produceMs. Beaver-McGarrfor further

questioning. The factthat theCountyBoardrejectedPetitioners’argumentsconcerningMs.

Beaver-McGarr’scredibility is not thetypeofprejudicerequiredto showfundamental

unfairness.

4. Petitioners Have Failed to Establish Improper Ex Pane Contacts
Betweenthe Attorneys for the County Board and WMH, or that the
DecisionMaking Processwas Irrevocably Tainted as a Result

In determiningwhetherimproperexpane contactsrenderedthe local siting proceedings

fundamentallyunfair, this Board mustdecidetwo issues:(i) whetherimpropercx par/c contacts

actuallyoccurred;and (ii) if so, whetherthosecontactsresultedin any prejudice.GreaterEgypt,

slip op. at 13-14.

PetitionersCity and Watsoncontendthat the attorneysfor the County Board and WMII

engagedin impropera porte contacts. (City Br. at 9-10; WatsonBr. at 29-31.) As its sole

support,PetitionerCity citesthe April 29, 2003 depositiontestimonyof County Board member

LeonardMartin, whereinMr. Martin “believed” that, an attorneyfor the County Board, “had

contact”with WMJJ’s attorney,betweenAugust 16, 2002 and January31, 2003. (City Br. at 9.)

PetitionerWatsonalso citesMr. Martin’s depositiontestimonyconcerninghis speculationabout

thecontactbetweenattorneysfor theCountyand WMII. (WatsonBr. at 30.)

Thesevagueand non-specificallegationsof cx porte contactsbetweenattorneysfor the

CountyBoardand WMII are simply insufficient to establishthat the contactsoccurred. While it

is possiblefor attorneysto engagein improperexporte contacts,establishingsuch contacts

requiresmorethansimplespeculationthat attorneysfor thedecisionmakerandtheapplicanthad

contactsafterthecloseof thepublic commentperiodandbeforethedecision.
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Not only havePetitionersCity and Watsonfailed to submit reliable evidencethat any

impropercx porte contactsoccurred,they haveneglectedto articulatehow the hearingprocess

was irrevocablytainted asa resultof the allegedimpropercx porte contacts. In C.O.A.L., the

Board found that the cx porte contacts in that caseharmedthe excluded party becausethe

decisionmakerapparentlyfelt it wasnecessaryto havethe applicantanswercertainquestions

prior to making its decision. C.O.A.L., slip op. at 36-37. Here, PetitionersCity and Watsondo

not evenmaketheeffort to claim that theyor thepublic werein somewayharmed. Theysimply

concludethat the allegedcx porte contactsviolated fundamentalfairness. (City Br. at 10;

Watson Br. at 31.) However, the Board hasheld that: “[t]he mere occurrenceof cx porte

contactsdoesnot, by itself, mandateautomatic reversal.It must be shown that the cx porte

contacts caused some harm to the complaining party.” ResidentsAgainst A Pollution

Environment(“Residents”)v. County of LaSalle, PCB 96-243,slip op. at 21 (September19,

1996).

5. Petitioners Have Failed to Establish Prejudgment

Becausethe local siting authority’s role in the siting approval processis quasi-

adjudicative, prejudgment of the merits of the application in advanceof the hearing is

fundamentallyunfair. WasteManagement,530 N.E.2dat 695-96. However,there is a strong

presumptionthat the decisionmakeris unbiased,which can only be overcomeupona showing

that membersof the local governingbody actuallyprejudgedthe adjudicativefacts, L e., facts

pertainingto the statutory criteria of Section 39.2(a). Fairview Area Citizens Taskforcev.

Pollution ControlBoard, 198 111. App. 3d 541, 555N.E,2d1178, 1182(3d Dist. 1990).

PetitionersCity, Watsonand Karlock arguethat certaintermsofthe CountyPlan andthe

HostAgreementare dispositiveevidencethat the CountyBoard predeterminedthe Application.

(City Br. at 9-10; WatsonBr. at 26-28; Karlock Br. at 13-16.) Specifically, Petitionerspoint to
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the languagein the County Plan that an expansionof the existing KankakeeLandfill would

satisfytheKankakeeCounty’s wastedisposalneedsfor at leastan additional20 years,andthat in

theeventtheKankakeeLandfill is expanded,no newfacilities would be necessary.In addition,

Petitioners cite the acceleratedpaymentsfrom WMII to KankakeeCounty under the Host

Agreement.

Similar fundamentalfairnessargumentsconcerningsolid wastemanagementplans and

host agreementshavebeenrejectedby theBoard becausecontactsbetweenan applicantand the

decisionmaker prior to the filing of the applicationare permissible,and thereforeirrelevant to

the questionof whetherthe local siting proceedingswerefundamentallyunfair. Residents,slip

op. at 41-42. In Residents,theBoardmadeclearthat “allegationsconcerningtheadoptionof the

county’s Solid WasteManagementPlan arenot properallegationsfor Board considerationin a

Section40.1 pollution controlfacility siting appeal.” Id.

It is also well-settledthat negotiating a host agreementis a purely legislative function

and, therefore, carries no indication of prejudgment or bias in a local siting proceeding.

Residents,slip op. at 43 (applicant’sstatusasexclusivevendor for the county wasnot evidence

of inherentbias which renderedthe siting proceedingfundamentallyunfair). Likewise, the fact

that the County Board received paymentsunder the Host Agreement is not indicative of

predisposition. E&E Hauling, Inc. v. Pollution Control Board, 107 Ill. 2d 33, 451 N.E.2d664,

667-68(1985)(county’s receiptof$30,000per monthin revenuefrom landfill was not evidence

of county board’s interest in approving site location application). County Board officials

routinely make decisionsthat affect their revenues,and therefore must be deemedto make

decisionsfor thegeneralwelfare,not for financialgain. E&E Hauling,451 N.E.2dat 667-68.
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C. The Decision Granting Siting Approval Is Supported By The Manifest
Weight Of The Evidence

Petitionerscontendthat theCounty Board’sfindings on criteriaone, two, three,five, six,

sevenand eight were againstthe manifest weight of the evidence. However, other than the

witnessespresentedby WMII and Mr. Norris, no otherexpert witness testified regardingthe

Application or statutory criteria. There was no relevant or probative evidenceoffered that

controvertedWMII’s prima facie case. The casepresentedby WMII establishedthe statutory

criteriaby clear and convincingevidence. Accordingly, the decisiongrantingsiting approvalis

supportedby themanifestweightoftheevidenceandshouldbe affirmed.

A decisionof a local siting body regardingcompliancewith the statutory siting criteria

will not be disturbedunlessthedecisionis contraryto the manifestweightof theevidence. Land

and Lakes, 743 N,E.2dat 197. A decisionis againstthe manifesteight of the evidenceonly if

the oppositeconclusionis clearly evidentand indisputable. Turlek v. Pollution Control Board,

274 Ill. App. 3d 244, 653 N.E.2d1288 (1st Dist. 1995).

The province of the County Board is to weigh the evidence, resolve conflicts in

testimony, and determinethe credibility of witnesses. EnvironmentallyConcernedCitizens

Organizationv. Landfill L.L.C., PCB 98-98,slip op. at 3 (May 7, 1998). Merely becausethere

may be someevidencewhich, if accepted,would havesupporteda contraryconclusion,doesnot

meanthat this Boardmayreweightheevidenceandsubstituteits judgmentfor thatof theCounty

Board. Tate, 544 N.E.2dat 1197. This Board is not free to reversemerely becausethe County

Board creditedWMII’s witnessesanddid not credit Mr. Norris. Landfill 33, Ltd. v. Effingham

c2L~9ard,PCB3-43and 3-52 (cons.),slip op. at 3 (February20, 2003).

If thereis any evidencewhich supportsthe County Board decision,and this Board finds

that the County Board could have reasonablyreachedits conclusion,the decision must be
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affirmed. File v. D & L Landfill, PCB 9-94, slip op. at 3 (August 30, 1990). That a different

decisionmight also be reasonableis insufficient for reversal. The oppositeconclusionmustbe

clearand indisputable. Wiilowbrook Motel v. Pollution Control Board, 135 111. App. 3d 343,

481 N.E.2d1032 (1st Dist. 1985).

Petitionersfailed to presentany evidenceto establishthat theCountyBoard’s findings on

criteria one, two, three,five, six, sevenand eight were clearly and indisputablywrong. Other

than Mr. Norris, they presentedno evidenceat all. Petitioners’ argumentsare basedon factual

misstatements,distortionsof therecord,andspeculation.WMII will now address,in theorderof

thecriteria,the morenotableof thesemisstatements,inaccuraciesand conjecture.

I. Criterion 1: The Expansion Is NecessaryTo Accommodate The

WasteNeedsOf The Area ills Intended to Serve
PetitionerWatsonarguesthat the Expansionis not necessaryto accommodatethe waste

needsof the areait is intendedto serve. (WatsonBr. at 3 1-38.) He claims that WMII did not

provide sufficient and clear evidence establishing need. (Watson Br. at 3 1-32.) Need is

establishedwhere an applicantshows that a proposedfacility is reasonablyrequired by the

disposalneedsof the servicearea,taking into accountthewaste productionand wastedisposal

capacityofthearea. WasteManagementof Illinois, Inc. v. Illinois Pollution ControlBoard, 112

Jll.App.3d 639, 461 N.E.2d542, 546 (3rd Dist. 1984). PetitionerWatson,however,offered no

factsor datathat contradictedor impeachedWMII’s evidencethat theExpansionis necessary.

Petitioner Watson contends that Ms. Sheryl Smith’s testimony and report used

inconsistent and incorrectrecycling data,and left out severalpermittedfacilities, so that need

was overstated. (Watson Br. at 34-37.) However, PetitionerWatson mischaracterizesMs.

Smith’s testimony and presents incorrect information. Petitioner Watson’s errors and
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inaccuraciesare not sufficient to establishthat the County Board’s finding of needwas plainly

andindisputablywrong.

PetitionerWatsonallegesthat Ms. Smith understatedthe amountof recycling,and hence

understatedwaste generationin the servicearea. (Watson Br. at 35.) Petitioner Watson’s

allegation is mere conjecture. He points to no facts that support his claimed analysis. In

contrast,Ms. Smith explained the facts supporting the recycling rates she utilized and her

analysis. (11/20/02 Vol. 9, Tr. at 47-54.) He assertsthat the recycling rate for the City of

Chicagoshouldbe 48%,not the40%valueusedby Ms. Smith. However,asMs. Smith testified,

while the City of Chicagoreporteda 48% recycling rate in 2000, the ratedroppedto 44% in

2001. (11/20/02Vol. 9, Tr. at 49-50.) In addition, the rate reportedby theCity of Chicagodid

not necessarilyinclude industrial or commercialwastc. (11/20/02Vol. 9, Tr. at 48.) Similar

reductionswou!d result in a 40% recycling goal in 2003, which is the numberusedby Ms.

Smith.6

Petitioner Watson further arguesthat waste generationwas overstatedbased on Ms.

Smith’s use of 49% as the SuburbanCook County recycling goals for the year 2010 and

thereafter. (WatsonBr. at 36.) The 49% ratewasa reasonableestimateof therecycling to be

achieved in seven years. No evidence was presentedestablishingthat the estimatewas

unfoundedor unreasonable. PetitionerWatson’s argument that Ms. Smith’s calculationsand

6 PetitionerWatsonmadea computationalerror in arguing that the 48% recycling goal should apply. If that goal wasused, he

contendsthat waste generationin the City of Chicago would decrease by 8,449,945 tons. (Watson Br. at 35.) In fact, the
reductionwould be 5,914,962tons. PetitionerWatson makesa similar elioT in arguing that a higherrecycling Tale applied to
KankakeeCounty would reducewastegenerationthereby 875,117tons. (WatsonBr. at 35.) In fact, the higherrecyclingrate
urgedby PetitionerWatsonwould resultin areductionof 525,406 tons.

37



estimatesare strainedand inaccurate(WatsonBr. at 36) is an attackon hercredibility, andnot on

the facts andevidenceestablishingneed.7

PetitionerWatson next arguesthat Ms. Smith understatedavailable capacity for the

serviceareaby ignoring “numerouspermitted sites.” (WatsonBr. at 37.) Thesesites were

ForestLawn Landfill, PheasantRun RDF, Brickyard Landfill, Kestrel Hawk ParkLandfill and

SpoonRidgeLandfill. (WatsonBr. at 37.) Again, PetitionerWatsonhasmisstatedthefacts and

mischaracterizedMs. Smith’s testimony.

Ms. Smithconsideredeachof the facilities namedby PetitionerWatson. (11/20/02Vol.

9, Tr. at 13-14,21; App. at Crit. 1, pp. 16-30.) In determiningthe disposalcapacityavailableto

the servicearea,oneproperlyconsidersthe landfills that receivewastefrom theservicearea. If

a landfill doesnot receivewastefrom the servicearea,that landfill is not reasonablyconsidered

to be availablecapacityfor the servicearea. (App. at Crit. 1, pp. 16-24.) As Brickyard Disposal

doesnot receivewaste from the servicearea,it is not properly includedin the disposalcapacity

availableto the servicearea.

Similarly, if only a portion of a landfill’s capacityis availableto disposeof waste from

the servicearea, it is only that capacitywhich may be consideredreasonablyavailable to the

servicearea. Thus, the amount of serviceareawastereceivedby the PheasantRun RDF and

KestrelHawk ParkLandfill determinedthepercentageof thedisposalcapacityof thesefacilities

which was availableto the serviceareaand consideredby Ms. Smith. (App. at Cut. I, p. 24,

Table3.)

Ratherthan Ms. Smith’s calculationsand estimates,it is Petitioner Watson’sargument that is strained and inaccurate.
PetitionerWatson’smathematicalerrorsaredescribedin footnote6 above. In addition,PetitionerWatsonarguesthat Ms. Smith
agreed(I) that thelong holdingtrendhasbeenfor increasedrecycling,and(2) thaI therecycling trend in more than 5Ø%of the
Countiesin the serviceareais to increase. (WatsonBr. at 36.) Ms. Smithmadeno suchstatements.
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In his writtencomment,PetitionerWatsonallegesthat ForestLawn Landfill, by virtueof

a July 30, 2002 permit, adds7,700,000tons of capacity. (WatsonBr. at 37.) WMII had no

opportunity to respond to this allegation, which is inaccurate.8 Nevertheless,Ms. Smith

consideredthis landfill. (App. at Crit. 1, pp. 25-26.) Its additional capacity does not

significantly decreasethecapacityshortfall in the servicearea.

Finally, PetitionerWatson mischaracterizesthe testimony regardingthe Spoon Ridge

Landfill. The serviceareafor this inactivelandfill no longer includesNortheasternIllinois, but

insteadis focusedon New York City. (11120/02 Vol. 9, Tr. at 22, 135.) At no point doesMs.

Smithstatethat theeconomicsmight changeto makeSpoonRidge a viable option. (WatsonBr.

at 37.)

In contendingthat the capacityshortfall is overstatedby 15 million tons and will not

occur until 2028, Petitioner Watson simply disagreeswith Ms. Smith’s methodology and

conclusion. However, he provides no facts or information that support his own flawed

methodologyandconclusion. PetitionerWatsonseeksto evaluateavailabledisposalcapacityas

of January1, 2001, ratherthanJanuary1, 2004, the datethe Expansionmay open. He includes

all capacityfrom facilities, ignoringwhetheror not that capacity is evenavailable to the service

area. He includescapacityfrom facilities that havenot beenpermitted,and from facilities that

are not serving the servicearea. He neglectsthreeyears of wastegenerationdatawhich would

reducethe allegedlyoverstatedshortfall. Hedoesnot explainor justify this methodology,which

is fundamentally erroneousbecauseit simply inflates the available capacity and hence,

8 In the event this Board would permit WMII to respondto this claim, WMII statesthat the Michigan Departmentof

EnvironmentalQuality issueda permit to ForestLawn Landfill on July 30, 2002, for 4,200,000cubicyardsof airspace. With
15% of this capacityused for daily andintermediatecover, this leavesa wastedisposalcapacityof 3,570,000cubic yardsor
2,499,000tons (assuming1400 Ibs/yd’ in-placedensity). Of this capacity,55%(1,374,450tons) is availableto the servicearea,
basedon wastereceiptsfromthe serviceareain 2000. (App. at Crit. I, pp. 23-24.)
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understatesthe shortfall. His quibblewith Ms. Smith’s methodologyis unfounded,andshouldbe

rejected.

Petitioner Watson’s attemptsto increasethe disposal capacity in the service area by

mischaracterizingMs. Smith’s testimony, ignoring the actual disposalcapacityavailable to the

serviceareaand misstatingthefacts concerningthe ForestLawn and SpoonRidgeLandfills, are

baselessattackson the County Board’s finding of need. PetitionerWatsonpresentsno factsor

informationthat refutesthe County Board’s findings that thereis a significant capacityshortfall

over the27 yearoperatinglife of theExpansion,andthusa needfor this facility.

WMIT is not requiredto show absolutenecessityto satisfycriterionone. Landfill 33, slip

op. at 26. WMII haspresentedcredible evidenceand expert opinion establishingthat the

Expansionis necessaryto accommodatethe wasteneedsof theareait is intendedto serve. No

credible contraryevidencewas admittedor offered. IndustrialFuels & Resourcesv. Pollution

Control Board, 227 Ill. App. 3d 533, 592 N.E.2d 148, 156 (1st Dist. 1992). There is ample

evidencesupportingtheCountyBoard’sfinding of needandtherefore,thedecisionofthe County

Board is not againstthemanifestweightof theevidence. Tate, 544 N.E.2dat 1195-96;Fairview

555 N.E.2dat 1184-85;Landfill 33, slip op. at 26.

2. Criterion 2: TheExpansionIs LocatedandProposedTo Be Operated

That The PublicHealth,SafetyandWelfareWill BeProtected
The secondcriterion to be establishedis that theExpansionis so designed,locatedand

proposedto be operatedthat the public health, safety and welfare will be protected. This

criterionrequiresa demonstrationthat theproposedfacility doesnot posean unacceptablerisk to

thepublic healthand safety. IndustrialFuels,592 N.E.2dat 157. It doesnot, however,requirea

guaranteeagainstany risk or problem. Cluttsv. Beasley,185 Ill. App. 3d 543, 541 N.E.2d844,

846 (5th Dist. 1989).
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Petitionersdid not presentor offer any evidenceto demonstratethat the designof the

Expansionis flawed from a public safety standpoint or that its proposedoperationposesan

unacceptablerisk to public healthor safety. Petitionersarguethat WMII hasfailed to provethat

all threeelementsof this criterionhavebeenmet. However,Petitionershavenot establishedby

any evidence,how a particulardesignor operatingfeatureof the Expansionmight increaserisk

of haiti to the public, or that the Application ignored or violated any applicablegovernment

regulations. Where,as in theseproceedings,no suchshowingswere made,the prima facie case

standsunrebuttedandcriteriontwo hasbeensatisfied. IndustrialFuels,592 N.E.2dat 157.

(a) Location (GeologyandHydrogeology)

PetitionerKarlock arguesWMII failed to demonstratethat it met its burden of proof

regardingthe suitability of the location of the Expansion,in that it is situatedhydrogeologically

the sameasthe Town & Country facility. (Karlock Br., pp. 2, 5, and 34-36.) He criticizes

WMII’s characterizationof theSilurian dolomiteasan aquifer. However,thetwo siteswerenot

evaluated to the same extent and the conclusionsrenderedregarding the hydrogeologic

conditionswerenot thesame. (seesupra,p. 6-9.) Thereis no questionthat theSilurian dolomite

is an aquiferbelow 10 feetfrom thetop of bedrock. Unlike theTown & Countryfacility, WMII

basedthedesignoftheExpansionon an accuratecharacterizationof theSiluriandolomite.

PetitionerKarlock incorrectlystatesthatWMII hadpreviouslycharacterizedthe Silurian

dolomiteaquifer “as being only ten feet deepand referredto the portion of the bedrockabove

(sic-below)the top ten feet asthe ‘lower confiningunit.” (Karlock Br. at 16-17.) Petitioner

Karlock is wrong and mischaracterizesMs. Underwood’stestimony. Ms. Underwoodtestified

that theuppermostaquiferat thesitewas previouslyidentified asthetop tenfeetof bedrockand

the bedrockbelow identified asthe lower confining unit “for usein the groundwatermodel” to
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providea conservativemodel and “overpredictpotential impactsfrom the site.” (11/25/02Vol.

19, Tr. at 128-130.)

(1) In-Situ Materials Provide An Effective Barrier Between

The WasteAnd The Silurian Dolomite Aquifer
Petitioners Karlock and City claim that “the fine-grained materials on which the

Applicant reliesto provide an effectivenaturalbarrierbetweenthewasteand themajor regional

aquifer do not have the quality and do not exist in the quantity which the Applicant’s (sic)

represents.”(Karlock Br. at 21, City Br. at 12.) Mr. Nickodemtestified that thepresenceof the

in-situ materialswasnot a designcomponentof the landfill, but providedan additional safeguard

ofprotectionfor theunderlyingaquifer. (11/22/02Vol. 13, Tr. at 80; 11/22/02Vol. 15, Tr. at 30,

36-37.)

Petitioners Karlock and City provide an inaccurate description of the fine-grained

materials of the Wedron till, suggesting that the Wedron is “interspersed with many

discontinuitiesand sand,” and that they increaseat depth. (Karlock Br. at 21, City Br. at 12.)

However,Petitionersprovide no citation to the record for theseerroneousdescriptions. The

Wedrondepositsareglacial clays,and are generallyclassifiedas leanclay (CL), leanclay with

sand,sandylean clay, silty clay and sandysilty clay. WMII acknowledgesand identifies the

presenceof “discontinuouslensesof stratifieddepositswithin the WedronGroup3” andsilt/silty

sandlenseswithin theWedronGroup4. All of theWedronGroup4 materialswill be excavated

andremovedfor constructionofthe landfill. (11/22/02Tr. at 30; App. at Crit. 2, pp. 2-16,2-19.)

PetitionersKarlock andCity further claim thatthe Wedrontill hasmatrix permeabilities.

(Karlock Br. at 22, City Br. at 12.) This is wrong. Matrix permeabilityis aterm applied to the

dolomite bedrockbeneaththe site, not to the glacial till. (11/25/02Vol. 19, Tr. at 118-120.)

PetitionerKarlock misstatesMs. Underwood’stestimonyaboutthe Wedrontill slug test results,
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stating that the resultswere “consistentwith what one would expect from an unconsolidated,

discontinuousandheterogeneousglacialtill.” (Karlock Br. at 22, City Br. at 12.) However,Ms.

Underwoodtestified that theslug test resultsPetitionerswere referringto wereactuallyin Table

E-1 of the Application. Therewas no testimony about the consistencyof the results with

unconsolidated,discontinuousandheterogeneousglacialtills. (11/26/02Vol. 20, Tr. at 70.)

PetitionerKarlock contendsthat the slug testpermeabilitiesperformedat the site were

“more accurate” than laboratory test results, which “underestimateactual permeability.”

(Karlock Br. at 22.) However,thecontentionis misleading. Ms. Underwoodtestifiedthatthere

is a lower vertical permeabilityin theglacial materialsbecausethey are laid down horizontally.

(11/25/02Tr. Vol. 19 at 122.) Ms. Underwoodtestified that laboratorypermeabilitiesare used

for unconsolidatedmaterialswherevertical flow predominatesand areusedto representvertical

hydraulic conductivities. Slug testsare morerepresentativeof horizontalpermeabilityand were

usedfor theaquiferwherehorizontalflow predominates.(App. at Crit. 2, p. 2-22; 11/26Tr. Vol.

20 at 70-71.) Shetestifiedthat the glacial materialsat the site havean inherentlylower vertical

permeabilitybecauseof the way they were deposited,and havethe sameor lower permeability

thanthe proposedclay portionof the compositeliner. (11/25/02Vol. 19, Tr. at 105, 112, 123-

124.)

PetitionerKarlock allegesthat the slug testswereperformedin thetill in areasidentified

aspureclayandthat “(l)ittle, if any,pure clay exists in the lower portion of the Till.” (Karlock

Br. at 22.) Useofthe term“pure clay” is undefinedby PetitionerKarlock and misusedbecause

of his lack of understandingof how smallergrainedparticlesare classified. (11/26/02Vol. 26,

Tr. at 77.) Materialsclassified as clayarenot basedon grainsize, but on thematerialproperties

of particlesof clay and silt size. (11/26/02Vol. 20, Tr. at 74-77.) Thesematerialscontaina
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mixtureof clay and silt sizeparticles. (11/26/02Vol. 26, Tr. at 75.) In addition, the claysand

silts at the site are comparablefrom a permeabilitystandpoint,and that mixtures of particles

resultin lowerpermeabilities.(11/26Vol. 26. Tr. at 73-74,94.)

PetitionersKarlock andCity furtherallegethat“the soil boring logs uniformly reflect less

material recoverycloserto thebedrockinterface.” (Karlock Br. at 22, City Br. at 13.) Petitioner

Karlock claims that “(p)oor recoveriescanonly be associatedwith less cohesivematerial suchas

sandor gravelor with less reliablesoil classifications.” (Karlock Br. at 22.) This is false. Ms.

Underwoodtestifiedthat therewas a variety of reasons,other thenthe presenceof coarsesand

and gravel, that can result in poor recoveryin a split spoonsampler. (11/26/02Vol. 20, Tr. at

86-88,90.)

PetitionerKarlock claims, without support, that there really isn’t any differencein the

vertical and horizontal permeabilitiesof the unconsolidatedmaterial becausethe “churned up

glacial materialsare too heterogeneousto have inherent differencesbetweenhorizontal and

vertical permeability.” (Karlock Br. at 22.) However,Ms. Underwoodtestifiedto the contrary,

and statedthat the glacial tills are depositedbeneaththeglaciersand tend to be “droppedout,”

not “churnedup.” (11/25/02Vol. 19, Tr. at 123-124.)PetitionerKarlock’s desire to connect

varioussandunits further illustratesthat he expectsthesegeologicmaterialsto be depositedin

layers. (11/26/02Vol. 26, Tr. at 103.) This layercausesthedifferencein horizontalandvertical

permeability.

PetitionersKarlock and City claim that WMII “grossly overestimated”the amount of

fine-grainedmaterial at thesite,whenMs. Underwoodtestifiedthattherewasan averageof 16-

feetof fine-grainedmaterialbeneaththebasegrade. (Karlock Br. at 23, City Br. at 13; 11/26/02

Vol. 20, Tr. at 63.) However,Petitionersarguethis from four boring locations,includingB-I 11,
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B-141, B-120 and B-132. (Karlock Br. at 23, City Br. at 13.) A reviewof the geologiccross-

sectionsand boringsin theApplication indicatesthat Petitionersarewrongand were selectivein

making their argument. It further demonstratesthat Petitionerssimply ignored and did not

considerall fine-grainedmaterial from variousunits, including the WedronGroups 1, 2 and 3,

andMasonGroupsI and2. (App. at Crit. 2, p. 2-22,2-23; DrawingNos. 6-16.)

PetitionersKarlock and City suggestthat Ms. Underwoodand Mr. Nickodempresented

contradictorytestimonyregardingthethicknessof in-situ fine-grainedmaterials. (Karlock Br. at

23-24,City Br. at 13.) This is not true. Mr. Nickodemtestified that the“least amount”of in situ

clay that he believedwasbeneaththe bottomof the liner was“on the orderof eight feet or so.”

(11/22/02Vol. 13, Tr. at 54.) Ms. Underwood’stestimonywasthat “the averageamountof fine-

grainmaterial beneaththebasegrade”was sixteenfeet. (11/26/02Vol. 20, Tr. at 63.) The two

witnesseswere askedabout different thicknessesof in-situ material, not the samethickness.

Thereis no contradictionin testimonygivenbetweenMr. NickodcmandMs. Underwood.

PetitionersKarlock andCity imply that thesematerialsandthicknessesarecritical to the

ability of the Expansionto be protectiveof the public health, safety, and welfare. As stated

previously, the presenceof these materialswere an addedsafeguardand not an absolute

requirementfor a safeandprotectivelandfill.

To support their argument, Petitioners Karlock and City cite to Ms. Underwood’s

testimonyrelatedto borings B-Ill, B- 141, B- 120 and “B-3 12” (sic), andprovidesthethickness

of the clay above the bedrock. (Karlock Br. at 23.) However, this is not indicative of the

thicknessof the in situ materialsbetweenthebottom of the liner and the top ofbedrock,or the

thicknessof in situ fine-grainedlow permeabilitymaterial. As previously discussed,Petitioner

Karlock does not understandthe difference betweenthe propertiesof various fine-grained
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materialsor theirpermeability. For example,in B-132, PetitionerKarlock usesthe elevationof

theproposedsump locatedapproximately350 feet southwestof the boring location to support

his argumentthat thethicknessof the in situ clay at B-132 is only 2 to 3 feet. This, however, is

an incorrectassumptionof theelevationof thebottomoftheliner at B-1329.

PetitionerKarlock allegesa variety of “other readily availablesite data” that challenges

WMII’s conclusionsaboutthepresenceof the impermeabletill beneaththeExpansion. (Karlock

Br. at 24, City Br. at 13.) PetitionerKarlock completelymisstatesMs. Underwood’stestimony

regardingvertical gradientsat thesouthernendof the site,stating that Ms. Underwoodconceded

that “such minimal vertical gradients” were “consistent with good flow or good hydraulic

connectionbetweenthe two units.” (Karlock Br. at 24.) This is wrong. In responseto a

questionabout very small vertical gradientsbetweendifferent geologic units being consistent

with goodhydraulic communicationbetweentheunits, Ms. Underwoodstated,“No. It wouldn’t

necessarilymeanthat that’s what’s going on.” (11/26/02 Vol. 20, Tr. at 79.) She further

testified that “you can’tmakean assessment[of hydraulic communicationjjust on that pieceof

information.”0 (11/26Vol. 20. Tr. at 79-80.)

PetitionersKarlock and City arguethat “time seriesheaddata” in the new soil borings

and observationswells would havealloweda determinationof whetheror not deepwells show

9 The bottom of the liner is at approximateelevation605 MSL, for a difference in elevationof 9.3 feet and a fine-grained
thicknessof approximately6 feet. The entirethicknessis a low permeabilitymaterial. (11/26/02 vol. 20, Tr. at 85; Crit. 2,
DrawingNos. 5-IS.) At 13-120, thereis approximatelyJO feet of in situ materialsbeneaththebottom of the liner andthetop of
bedrock. While thereis only 3 feetof clay abovethe top of bedrock in 13-141, it is not a fair assumptionto usethis boring as
representativeof thethicknessof clayabovethetop of bedrockbecauseit is locatedapproximately100 feet southof the limits of
wasteandnearly200feetsouthof thetoeof the landfill sideslopewithin the limits of waste. (App. at Crit. 2, Drawing No. 18.)
At 13-135,approximately600 feetnorthof13-141,theelevationof thebottomof theliner is 611MSL andthe elevationofthe top
of bedrockis approximately594 MSL, resulting in adifferenceof 17 feet of in situ materialsbetweenthe two surfacesand 14
feetof which is fine-grained. (App. atCrit. 2, DrawingNo. IS.)
tO It should benotedthatPetitionerKarlockdid not askfor her opinion regardingthe causeof the low vertical gradientin that

area. veilical gradientswereconsideredin the assessmentof flow conditionsboth betweenthesurficial aquitardanduppermost
aquiferandwithin theuppermostaquifer,asdemonstratedin theApplication. These calculationsclearly showvertical gradients
aremuch lower in theaquifer, thusconfirmingthathorizontal flow is dominant in the aquifer. (App. at Crit. 2, pages2-22,2-23
andAppendix E.)
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seasonalvariation,evidencinghydraulic connectionto surficial units. (Karlock Br. at 24, City

Br. at 14.) This datawasnot required,as it is an IEPA permitting requirement. Petitioners

allegethat seasonalwaterlevel datafrom the existing facility confirmsdirect andrapid hydraulic

communicationbetweenthe shallow and deepwater zones. (Karlock Br. at 24, City Br. at 14;

12/02/02 Vol. 23, Tr. at 80-81.) However,Mr. Norris did not testify to this conclusion. He

statedthat thedata“confirms theideathat thereis theconcept”that thereis connection. But Mr.

Norris nevertestified that theunits were hydraulicallyconnected,or that therewas any “rapid”

hydraulicconnectionbetweenthem. (12/02/02Vol. 23, Tr. at 80-81.)

PetitionersKarlock and City offer Mr. Norris’ review to explain releasesfrom the

existing facility, and PetitionerKarlock opines that this “servesto demonstratethat the glacial

tills underneaththe site do not act as an effectivebarrier to contaminantmigration.” (Karlock

Br. at 25, City Br. at 14.) First, this is an attemptto link the existing facility to the Expansion,

which are separateand distinct units. Second,the contentionis mere speculation. There is no

evidence establishing the source of the gas found at B-205, much less that it migrated

horizontally from thewastemassof theexisting facility through25 feetof glacial material. (See,

12/04/02Vol. 26,Tr. at 78-85,110-111.)

(ii) The Inward Hydraulic Gradient Is Sufficiently

Established
PetitionersKarlock and City claim that the inward gradient at the site is “not well

understood”andthat the“assumptionthat thegradientcan be maintainedon a long termbasisis

entirely dubious, at best.” (Karlock Br. at 26, City Br. at 16-17.) Petitionersattempt to

demonstratethat the inward gradientis misunderstoodat theExpansionby alleginga conflict in

thetestimonyof Ms. UnderwoodandMr. Nickodem. This conflict doesnot exist.
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Groundwatergradientsat the site are important to understandfor numerousanalyses

completedduring the site evaluation. Water levels are important for understandingthe

difference between the leachate level and groundwater levels outside the landfill (inward

gradientasdescribedby Ms. Underwood)andthepotentialfor hydrostaticuplift (asdescribedby

Mr. Nickodem).

The inward gradient is basedon the considerationof all site water level information.

(11/26/02Vol. 20, Tr. at 11-13.) Ms. Underwoodconsideredthe watertable level togetherwith

any potential effects of the piezometric surface for evaluatingand maintaining the inward

gradient. (11/26/02Vol.20, Tr. at 13.) Theability of thedesignto maintainan inward hydraulic

gradient was based on the hydrogeologicconditions at the site and their relationship to the

design. (11/25/02Vol. 19, Tr. at 105-106;App. at Crit. 2, Section2.) This evaluationincluded

consideringthe top of liner gradesin relationshipto the different geologic units, the location of

the uppermostaquifer to the top of liner grades,and the potential to maintain an inward

hydraulic gradient,or a groundwaterpressuretowardsthe landfill asopposedto away from the

landfill. The safeguardsassociatedwith an inward gradient maintainedby the designof the

landfill is basedon both thepiezometricsurfaceand the water-tableelevations. (11/25/02Vol.

19, Tr. at 105-106; 11/26/02 Vol. 20, Tr. at 12-13.) An analysisof the inward gradientwas

basedupon waterlevel datacollectedin February2002, whenwaterlevelswould be lower and

thereforemoreconservativeto thesitemodel, becauseof low rechargeduring thewinter months.

(11/2/026Vol. 20, Tr. at67-68.)

On the other hand, the hydrostatic uplift analysis completed by Mr. Nickodem is

dependenton piezometricheadin the aquifer. (11/2 Tr. Vol. 12 at 44-45.) Ms. Underwood

concurredthat this was the appropriatewater level for the hydrostaticuplift analysis,because
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hydrostatic uplift must considerthe confining pressuresof the clay unit underneaththe liner.

The confinedpressureis the piezometricsurfaceof the uppermostaquifer. (11/26/02Vol. 20,

Tr. at 15.) This analysis is basedon having an inward gradient and further supportsthat an

inward gradient will be maintainedat the site. Contrary to PetitionerWatson’s claims, Mr.

Nickodemconsideredthelocationof theExpansionwith regardto thehydrogeology,becausethe

base gradesin the southwestcorner of the Expansionwere lowered to maintain the inward

gradientcondition. (WatsonBr. at 39; 11/21/02Vol. 12, Tr. at43.)

Petitioners’ claim that Mr. Nickodem’s uplift analysis is “counter-intuitive” is wrong.

(Karlock Br. at 26, City Br. at 17.) Mr. NickodemandMs. Underwooddid not contradicteach

other. Thereis no evidencein this recordto indicatethat they disagreeon the inward gradientat

thesite.

PetitionerKarlock claims that maintainingthe inward gradient at the site is speculative.

(Karlock Br. at 27.) I-Ic says the Application is flawed becausea potentiometricmap of the

water table was not included. This argumentignores the fact that the datawas included in the

Application to preparesucha map. Ms. Underwooddid not deemit necessaryfor her analysis.

(11/26/02Vol. 20, Tr. at 13-17.)

Mr. Norris useda waterbalancein an effort to justify the interconnectionof thebedrock

and unconsolidatedunits, and inappropriatelyrelatedit to inward gradient. His water balance

analysisdid not accuratelyreflect rechargeconditions at the site and was flawed for several

reasons.(12/04/02Vol. 27, Tr. at 27-33.) Theseinclude:

• It was based only on the site data and ignored regional information concerning
groundwaterflow in the aquifer. (12/04/02Vol. 27, Tr. at 27.)

• Regional information showed that the vast majority of the rechargeto the aquifer
occurs within an area mapped by the Illinois State Water Survey that covers
approximatelythree-quartersofthe Countyoutsideof the sitearea. (12/04/02Vol. 27,
Tr. at 32.)
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• Calculated flow ratesthrough the glacial materialswould be insufficient to supply
enoughwaterto fill up theaquiferbeneaththesite. (12/04/02Vol. 27, Tr. at 32.)

• Theverticalgradientsindicatethat theflow volume is very small at the site becausea
high vertical gradient is necessaryto try to push waterthrough the low permeability
clays. (12/04/02Vol. 24, Tr. at 33.)

• The groundwaterchemistryon the shallowand deeperunconsolidatedwells indicates
that theareasarenot well connected.(12/04/02Vol. 27, Tr. at 34.)

Mr. Norris providedcontradictorytestimony concerningflow in theaquifer from westof

thesite. Duringcross-examination,hestatedthat thereis no flow movingfrom thewestbeneath

the site. (12/04/02Vol. 24, Tr. at 49-50.) I-Ic later modified his testimonyto say that theremay

be someflow moving from thewestbeneaththesite. (12/04/02Vol. 25,Tr. at 24-26.)

Theinaccuracies,inconsistenciesand contradictionsin Mr. Norris’ testimonyundermined

his credibility. TheCounty Boardproperlydid not credit his testimonyon waterbalanceand the

inward gradient.

(iii) The GroundwaterMonitoring Program Is Based Upon
A Complete And Accurate Understanding Of
Groundwater Flow At The Site

PetitionersKarlock andCity claim the groundwatermonitoringprogramproposedfor the

Expansion is incomplete and based on a flawed understandingof groundwater flow.

(Karlock Br. at 28, City Br. at 18.) The claim is meritless. The groundwater monitoring

program is based on both data collected during the site investigation and on historical

information. Historic waterlevel informationwasusedto supplementexistingdatato providea

morecompletegroundwaterflow mapfor theuppermostaquifer.

WMII proposesto install 24 new monitoring wells, of which 22 will monitor the

uppermostaquiferofthesite, and 2 will monitorthesandydepositsoftheMasonGroup2 Henry

Formationdepositsin the vicinity of borings B- 112 and B- 141. The monitoring zonefor the

uppermostaquiferconsistsofthe upper 15 feetof Silurian dolomiteand/orMasonGroups1 and
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2 Henry Formation sands. The monitoring wells will be placed both upgradient and

downgradicntfrom theExpansion,and arespaced300 feet apart. (App. at Crit. 2, p. 9-1; Crit. 2

DrawingNo. 25.)

Petitioners Karlock and City attempt to discredit Ms. Underwood’s interpretation of

existing databy mischaracterizingher testimonyand suggestingthat her relianceon 7 year-old

water level information from two wells was inappropriate. (Karlock Br. at 29, City Br. at 19;

11/26/03 Vol. 20, Tr. at 31.) A fair readingof the noteson Criterion 2, Drawing No. 17, Note

No. 4, indicates that the data from thesemonitoring wells (28D and 29D) indicate that this

information was “extrapolated” from prior data and is consistentwith the water levels and

piezometric surfaceas presentedon Drawing No. 17. The remaining 16 points utilized to

construct the piezometric surface map were based on current water levels taken in February

2002. (App. at Crit. 2, DrawingNo. 17.)

PetitionersKarlock and City thencriticize the location of two downgradientmonitoring

wells being 1500 feet apart,claiming that the “suddenand unexpecteddiscontinuitiesand sand

bodiesencounteredat the site and thepossibility of solution channels,”makesthis interval too

great. (Karlock Br. at 30; City Br. at 20.) This argumentis baseless.First, thehydrogeologic

programfor this site included 74 borings acrossthe site. A number of theseborings were

specifically placedto identify the extent of “unexpected” sandseams(particularly on the east

side of the site), which were discontinuous. (App. at Crit. 2, Drawing No.5; 11/25/02Vol. 19,

Tr. at 103-105.) Second,the 17 geologiccross-sectionsclearlydefinethe geologic stratigraphy

PetitionerKarloclc claims that Ms. Underwood“intentionally choseto excludedatafrom pre-existingdolomite monitoring
wells” when developingthe potentiometricmap of the uppermostaquifer. (Karlock Br. at 29.) Ms. Underwoodrepeatedly
testified that herreview of the existing well datafor wellsGIOD, GI2D, andG26D includedlooking at differentgeologicunits,
how the wells were constructed,and thcn determinedwhetherthey were representativeof the water levels in the uppermost
aquifer, andthat shewas not involved in previouspresentationsof the piezornetricsurfacefor the existing facility. (11/26/02
vol. 20, Tr. at 20-24,)
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of the site, and refutesPetitioners’ argumentthat the appearanceof “sudden and unexpected”

sandbodiesmight occurat the site. (App. at Crit. 2, DrawingNos. 6-16.) Third, the two wells

in questionare located“alongessentiallythesameflow path.” (11/26/02Vol. 21, Tr. at 42.) It

was not necessaryto havemore groundwatermonitoring wells locatedalong theeasternportion

of the landfill becausethe areais parallel to groundwaterflow, meaningthat multiple wells

would essentiallymonitor thesamegroundwaterandbe redundant.(11/26/02Vol. 21, Tr. at 42.)

Petitioners Karlock and City next claim that WMII did not consider the downward

gradientwhereshallowand deepwells wereinstalledin theuppermostaquifer. (Karlock Br. at

30, City Br. at 20.) This is not true. Ms. Underwoodtestified to theevaluationof thehorizontal

and vertical gradientsbetweenshallow and deepwells installed in the bedrock,and concluded

that “a very low verticalgradientwould saythat horizontalflow wouldpredominatein that unit.”

(11/25/02Vol. 19, ‘I’r. at 134.) The monitoring systemis designedto monitor the uppermost

aquiferandthat layer whereflow is encounteredfirst in morepermeablematerial. This is either

sand on top of bedrock or the upper, more weatheredportion of the dolomite. Flow in the

bedrock,andthe sandsthat overlie thebedrock,is predominantlyhorizontalasevidencedby the

low vertical gradient. (11/25/02Vol. 19, Tr. at 134; 12/04/02 Vol. 24, Tr. at 33.) Contrary to

Petitioners’speculation,WMII consideredtheverticalgradientsofthe Silurian dolomite.

Basedupon “all of the availablemonitoring data from theexisting facility,”2 Petitioner

Karlock suggestsstrong, localizedgroundwaterflow at theexisting facility. (Karlock Br. at 30.)

Mr. Norris speculatedthat a possibleexplanationfor the channelizedflow is that a solution

cavity collapsedwithin the dolomiteand was filled with the Pennsylvanianrock. (12/2/O2Vol.

2 Petitioners City, Karlock and Watsonclaim elsewherethat this operatingrecord information was not properly
available. (City Br. at 5-7; Karlock Br. at9-Il; WatsonBr. at 16-21.)
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23, Tr. at 36.) In fact, this speculationindicatesthat therewould no longer be a cavity, even

consideringthe“possibility” of dissolutionmillions of yearsago.

Ms. Underwood provided an explanation by describingthe contour of the bedrock

surface,the ageof the formation, how the rocksweredepositedand erodedaway,the effectsof

theglacierson thesurfaceof thebedrock,andthe potentialfor theconditionsto exist that would

causedissolutionof the dolomite currently. (12/4/02 Vol. 27, Tr. at 17-21.) Through this

analysis,Ms. Underwoodconcludedthat the potential for solution featuresdoesnot exist and

would not be a concernbeneaththesite. (12/4/02Vol. 27, Tr. at 20-21.)

(iv) The Groundwater Impact Assessment Is Based On

Appropriate Assumptions

PetitionersKarlock and City claim that the groundwaterimpactassessmentperformedby

Ms. Underwoodis of no value. (Karlock Br. at 31, City Br. at 15.) However, they adduceno

evidenceto supporttheir claim that themodelassumptionsarein error, andthat Ms. Underwood

and Mr. Nickodemutilized inappropriatevaluesfor liner permeability.

The relationship of the design and the hydrogeology was evaluated through the

applicationof a generallyacceptedandwell-documentedgroundwatermodel, called POLLUTE.

(11/25/02Vol. 19, Tr. at 109; 11/26/02Vol.21, Tr. at 28.) For purposesofapplyingthemodel,

it was assumedthat an averagethicknessof approximately16 feetof fine-grainedmaterialsexist

beneath the Expansion. (11/26/02Vol. 21, Tr. at 29.) This thickness was the thinnest average

thickness. (11/26/02Vol. 21, Tr. at 29.) Petitionersneglectedto point out that Ms. Underwood

includedin her model threefeetof coursegrainedmaterialsbeneaththe liner, so asto provide a

conservative,“worst case”scenariofor analysis,causing the model to overpredict potential

impactsfrom theExpansion.
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Permeabilitiesrepresentativeof both the gcomembraneliner and theclay liner were used

in the model. (11/26/02Vol. 20, Tr. at 31.) Combining the permeabilityof the geomembrane

and the clay liner resultedin assigninga much higherpermeabilityto the geomembranethen it

actuallyhasand a lower valueto theclay. (11/26/02Vol. 21, Tr. at 31.) Thesepermeabilities

controladvectivegroundwaterflow. As the Expansionis an inward gradientlandfill, advective

flow doesnot moveconstituentsaway from thelandfill. (11/26/02Vol. 21, Tr. at 33-34.) All of

theinputs into thegroundwatermodel areclearlypresentedby WMII in Table 2-2ofCriterion 2.

The results of the groundwatermodel show that there would be no impacts to

groundwater.(1 1/25/02Vol. 19, Tr. at 109.) A sensitivity analysisof the groundwatermodel

evaluatingconditions other than the averageconditions was completedand also considered.

(11/25/02Vol. 21, Tr. at 96.)

(v) WMII’s Approach To Monitoring Well ExceedencesAt
The Existing Facility Were In Full Compliance With
Illinois Law

PetitionerKarlock allegesthat WMII’s approachto monitoring well exceedencesat the

existing facility negatively affects its credibility. (Karlock Br. at 33-34.) In fact, WMJI’s

approachwas fully compliantwith Illinois law andregulations. (12/04/02Vol. 26, Tr. at 64-76.)

No assessmentmonitoring resulted in any required correctiveaction at the existing facility.

(12/04/02Vol. 26, Tr. at76.)

Compliancewith applicable law is not an act that underminescredibility. To the

contrary,compliancetendsto supportor enhancecredibility.
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(b) Designand Operation

(i) Location Standards

PetitionerWatsonmakesthespeculativeand inconsistentclaim that while WMII “did not

adequatelyinvestigateand failed to addressthe location of the proposedexpansion,”WMII

“designedthe landfill expansionto meetonly theminimumIllinois Statestandardsfor landfills.”

(Watson Br. at 39.) This speculationand inconsistencyis common in Petitioner Watson’s

argument.

PetitionerWatsonmischaracterizesMr. Nickodem’stestimonyin claiming that he did not

considerthe location of thefacility “as a factorof design.” (WatsonBr. at 39; 11/21/02Vol. Il,

Tr. at 60-61.) Mr. Nickodem specifically consideredthe geology,hydrogeologyand proposed

locationin designingtheExpansion. (11/22/02Vol. 14, Tr. at 11-17.) He alsoconsideredall of

the location standards required by the Siting Ordinance, including water supply wells,

surroundingland use,floodplains,sole sourceaquifers,regulatedrechargeareas,airports, fault

area,seismic impactzones,and unstableareas. (11/22/02Vol. 14, Tr. at 11-13; App. at Crit. 2,

p. 3-2, 3-3.) PetitionerWatson’s mischaracterizationof Mr. Nickodem’s testimony simply

ignoresthe in-depthevaluation,design and analysisof the Expansionand the suitability of the

Expansionat theproposedlocation. (App. at Criterion2.)

(ii) Siting Ordinance Responses

Petitioner Watson alleges that Mr. Nickodem failed to provide “substantive or

meaningful responsesto many portions” of the Siting Ordinance, including the requestfor

information relating to whether pollution will result from the Expansion. (Watson Br. at 39.)

Theargumentis disingenuous.Mr. Nickodemtestifiedat length regardingtheresponsesto the

Siting Ordinancecontainedin the Application, and statedthat the engineeredsystemsprovided
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for in the designof the Expansionwill not result in pollution. Hence,he did not provide any

additional information about“pollution” that is not expectedto occur. (11/25/02Vol. 17, Tr. at

14-22.) Therewasno reasonto provide “scenarios”that arenot likely to occur. (11/25/02Vol.

17, Tr. at 14.)

(iii) Hydrogeologicand GeologicDesignConsiderations

PetitionerWatsonclaimsthat Mr. Nickodemcould not havetakeninto considerationthe

results of the hydrogeologic investigation in preparinghis design becausehe concludedhis

designof the depth and liner for the Expansionprior to the hydrogeologicinvestigation being

completed. (Watson Br. at 40.) This is speculativeand inconsistentwith the facts. Mr.

Nickodem testified that “we completedthe main portions of the basegradesand final grades

design . . . early in 2002.” (11/21/02Vol. 12, Tr. at 10.) 1-le did not testify to that being done in

January2002, asPetitionerWatsonalleges. (WatsonBr. at 40.) A simple reviewof the boring

logs identified by Petitioner Watson indicates that the borings were performed between

December14, 2001 and February9, 2002. (App. at Crit. 2, Appendix B-I.) This is completely

consistentwith Mr. Nickodem’s testimony,which was that he completedthe designof the

excavationand final gradesfirst, which arethebasisfor all theotherdesignelements.(11/21/02

Vol. 12, Tr. at 10.)

(iv) Water Supply Wells

PetitionerWatsonclaims that Mr. Nickodemdid not investigatewhethera potablewell

existedon theEastsideof theExpansionproperty. (WatsonBr. at 40.) Mr. Nickodemtestified

that he relied upon a public records searchon water supply wells within 200 feet of the

Expansion. (11/22/02Vol. 14, Tr. at 27-28.) He testified that he was “aware that there is

somethingover there,” but that he had “not seenany documentationof it,” had not seenany
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surveydataregardingit, norwashe sayingthat “they’re wells becauseI don’t know.” (11/22/02

Vol. 14, Tr. at 27-28.) A review of theIllinois State WaterSurveyPrivateWell Data Basewas

performedon Monday,January7, 2002 and Friday, March 15, 2002, to assesswhat wells had

beenplacedasof the filing of the Application on March 29, 2002. (App. at Crit. 2, Appendix

A.) No wells had beenregisteredto thatpropertyasof March 15. Further,theApplicationfiled

on August 16 was the sameApplication filed March 29. No evidencewaspresentedduring the

public hearingsto contradictMr. Nickodem’stestimony,or to establishthat any typeof well had

beenregisteredwith the Illinois StateWaterSurveyafterMarch 15, 2002.’~

PetitionerWatsonclaimsthat Mr. Nickodemdid not considerthe location of the nearest

water supply well when he designed the Expansion. (Watson Br. at 40.) Again, the claim is

disingenuous. Mr. Nickodem consideredthe nearestmunicipal well intake, but needed

additional informationto respondto PetitionerWatson’scounsel’sspecific questions. (11/22/02

Vol. 14, Tr. at 30-31.) He offeredto obtainthe informationso that he couldrespondto Petitioner

Watson’squestions,but counselneveraskedhim to do so. (11/22/02Vol. 14, Tr. at 31.)

PetitionerWatsonclaimsthat Mr. Nickodem’sinformation waseither “inaccurateor, at

the very least, wasnot complete.” (Watson Br. at 40.) In support of his claim, Petitioner Watson

citesto apublic commentexhibit (WatsonPublic Comment,Exhibit C), which includesa letter

from the JEPA, allegedly identifying the nearest public water intake. However, this letter was

neverintroducedduring thehearingand wasfiled asapublic commenton January6, 2003. Mr.

Nickodemwasneverin a positionto respondto it. Theletter indicatesthat Mr. Daniel Hartweg

submitteda Freedomof InformationAct requestto the JEPA on December12, 2002, after the

completionofthepublic hearings, requestinginformationon the“water intakeslocatedalong the

In the eventtheExpansionis permitted,thedesignwill incorporatethe appropriatechangesto the limits of wasteto reflectthe
appropriatesetbacksfrom all applicablewatersupplywells that areso designatedby the stateof lllinths.
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IroquoisRiver and 7-10 miles downstreamfrom the KankakeeLandfill in KankakeeCounty”.

PetitionerWatsoninaccuratelyconveysthe informationprovidedin the“sourcewaterfact sheet

for Kankakee,”includedwith the letter, claiming that thenearestwatersupply intake is “7 miles

downstreamof the proposedfacility.” (WatsonBr. at 40.) However, Exhibit C neverstates

where the intake is located, other than it is within 7-10 miles downstream. (WatsonPublic

Comment,Exhibit C.) Further, Mr. Nickodemconsideredthe hydrogeologicevaluationin his

design,which would include Ms. Underwood’sknowledgethat localized sand bodies do not

extendto the IroquoisRiver. (11/25/02Vol. 19, Tr. at 103-104.)

(v) USEPA Report

Petitioner Watson next claims that the suitability of the “existing landfill has been

previouslyseriouslyquestionedby personal(sic) from or working for theStateofIllinois and the

U.S. Environmental Protection Agency (USEPA).” (Watson Public Comment, Exhibit D;

WatsonBr. at 40.) Ofcourse,thesuitability oftheexisting facility is not relevantto whetherthe

Expansionsatisfiescriterion two. Hediger,slip op. at 12-13; Gallatin National, slip op. at 29.

Nevertheless,Petitioners continue to urge that alleged problems at the existing facility

demonstratethat the County Board’s decisionis againstthe manifestweight of the evidence.

WMII will accuratelydescribeExhibit D.

Exhibit D is a reportpreparedfor theUSEPA, datedJuly 18, 1995, which waspartof a

largerUSEPA programto evaluatefocusedsite inspections. (WatsonPublic Comment,Exhibit

D, p. 1.) The report indicatesthat the existing facility wasinitially assessedin February 1983,

with further investigationperformedin 1984. Thereport indicatesthat “(n)otice of an apparent

needfor emergencyaction” was found“not applicable”to theexisting facility. (WatsonPublic

Comment,Ex. D, AppendixA.)
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The report doesnot indicateany activity between1984 and January1995. In January

1995, an ARCS contractorbeganreviewing backgrounddata for the site and interviewed an

IEPA inspectorresponsiblefor the existing facility. The IEPA inspectortold USEPA that “the

facility hasa history of complianceand is generallywell run.” (WatsonPublicComment,Ex. D,

pp. 2-5.) The IEPA inspector’sdocumentedcommentswere that “there was a leachate/seep

erosionproblemonce and a litter problemonce, but operatorsare very responsive.” (Watson

Public Comment,Ex. D. p. Appendix A.) (emphasisadded) The conclusionof thereport was

that “landfill wastesconstitutea possiblesourceofcontamination,... however,accordingto the

IEPA, the landfill is regularly inspected. If . . .problemsoccur, landfill operatorsare responsive

with resolvingproblemsand mitigating contaminantmigration.” Basedon the 1995 review, no

reconnaissancewasconductedandno sampleswerecollected. (WatsonPublic Comment,Ex. D,

p. 8.) (emphasisadded) Correctiveaction has never been issued for the existing facility by

IEPA, and there is no evidencefrom any completedassessmentmonitoring that the existing

facility hascausedgroundwatercontamination.(12/04/02Vol. 26, Tr. at 76-77.)

(vi) Existing Facility LeachateLevels

PetitionerWatsonnextallegesthat thereare threeproblemsregardingWMII’s ability to

maintain a leachatedepth underone foot within the Expansion. (WatsonBr. p. 41.) First,

PetitionerWatsonclaims that the existing facility “has neverbeenable to maintain leachateat

two feet or under” in accordancewith its then two-foot leachatelevel requirement,citing to an

IEPA document,datedFebruary5, 1990, includedin its public comment.(WatsonBr. at 41;

WatsonPublic Comment,Ex. B.) Watson’s claim is false.The documentrefers to a leachate

managementrequirementin theexisting facility’s 1987 permit. No where in the February1990

documentdoesIEPA statethat “WMII hasneverbeenable to maintain leachateat two feet or
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underat theexistingsite.” To thecontrary,it statesthat this requirement“has not yet beenmet,”

indicatingthat the leachateremoval is a continuingprocess. (WatsonPublic Comment,Ex. B.)

The existing facility now operatesundera completelydifferent permit, and no documentation

hasbeenprovidedby PetitionerWatsonto indicatethat the recommendationsmadeby IEPA in

theFebruary5, 1990 letterwere nevermet. (App. at Crit. 2, p. 1-1.)

Second,PetitionerWatsonclaims “WMII presentedno evidencethat ... it would be able

to maintainan evenlower depth,one foot, at theexpansion.” (WatsonBr. at 41.) Theclaim is

baseless.Theleachatemanagementsystemfor theExpansionis designedin accordancewith the

current regulations required by IEPA, namely 35 Ill. Adm. Code 811—814. The leachate

managementsystemsfor the existing facility and the Expansionare eachdesignedto a different

standard. By regulation,theExpansionmustmaintain a leachatelevel of one-footor lower. In

its Application, WMII presentedan extensiveanalysisof the leachatemanagementsystem

design for open, intermediateand closedconditions,in order to developa designwhich would

limit the leachate headbuildup on the liner to less than one-foot. The results indicated a

maximumleachateheadbuildup on the liner, during openconditions, of 2.11 inches,basedon

averagemonthly valuesfrom the HELP analysisoutput. (App. at Crit. 2, p. 5-4, and Appendix

K-I, p. 8.) As stated in the Application, “due to leachate managementpractices during

operations,...Ieachatewill not be allowedto accumulateon the liner.” (App. at Crit. 2, p. 5-4.)

Third, PetitionerWatsonclaimsthat WMII’s testimonywith respectto “depthof leachate

is confusing and inconsistent,asthe liner itself has a 12-14 foot differencein height, so from

wherewill theone-footdepthof leachatebe measured?”(WatsonBr. p. 41.) This is a specious

claim, becauseit ignoresthe very fact that the liner is sloped, which createsthe flow to the

sumpswhere leachateis collectedand removed. The only party in this case“confused”about
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leachatemanagementis PetitionerWatson. The uncontrovertedtestimonyand evidencein this

recordis thatleachatewill be managedsuchthat it will not exceedone-footontheliner.

(vii) LeachateRecirculation

Petitioner Watson next allegesthat WMII “proposes to make the expansioninto a

bioreactor.” (WatsonBr. at 41.) This mischaracterizesMr. Nickodem’s testimony. Mr.

Nickodem testified that the operator intended to recirculate leachate, and that the term

“bioreactor” is a “fairly new term for some what of an old technology,” that being the

introductionof leachatebackinto wastemass,which has beengoing on at sites for many years.

(11/21/02 Vol. 12, Tr. at 50-51.) Interestingly, PetitionerWatson makesno specific claims

againstthe recirculationof leachate,norwhat potentialenvironmentalissueit creates. Instead,

PetitionerWatsonattemptsto discreditMr. Nickodem’sexperiencewith regard to the subject.

(WatsonBr. p.41.)

Leachaterecirculationis an acceptedpractice,as it is allowed by 35 IAC 811. WMII

proposesto recirculateleachate,and provides two alternativeconceptualdesignsasto how it

could be performed. The analysisincluded an evaluationof the impact of recirculationon

leachatehead,suchthat the leachatecollectionsystemcould accommodateleachaterecirculation

and maintaina leachateheadlevel belowone-foot. (11/21/02Vol. 12, Tr. at 50; App. at Crit. 2,

p. 5~9.)14

(viii) Daily Cover Soil Balance

PetitionerWatsonnextclaimsthat “testimony was inconsistentand no planexists...asto

how six million cubicyardsof excesssoil. . . will be managedat thesite, if daily coverotherthan

14 TheCounty Hoardimposedconditionson the implementationof recirculationat theExpansion,indicating thatitcauldstartiio

soonerthan four yearsafter the receiptof the operatingpermit, and that it would requirepetitioning of the County Boardfor
approvalto do so, including areview of the proposalby anindependenttechnical expert to evaluatesafely andappropriateness.
(CountyApproval,p. 3.)
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soil is utilized.” (WatsonBr. at 41-42.) PetitionerWatsonalso makesthe incorrectassertion

that:

“alternative daily cover (i.e., non-soil cover) is preferredto soil cover, as it
conservesairspacein the landfill and allows leachateto flow throughthelandfill,
rather than potentially buldge up through the final cover, there appearsto be
strongpreferencesfor useofnon-soil covers,which leavesa greaterpotential of a
six million cubic yards(sic) problemat thesite.” (WatsonBr. at 42.)

PetitionerWatson failed to reviewthe Application, as it is noted in the Application that

the requiredvolumeofdaily cover(not daily coversoil surplus)is 6,691,400cubicyards. (App.

at Crit. 2, Table 3-I; Appendix I, p. 3.) Mr. Nickodemtestified that this volume is basedupona

need for soil and alternativedaily covers, equivalent to approximately12% of the in-place

volume, to meet and provide for daily and intermediatecover requirementsat the Expansion.

(11/22/02Vol. 14, Tr. at45.) This materialwill not be excavatedall at one time, nor stockpiled

all at one time, but will be excavatedasconstructionoccurs,and stored in the future adjacent

cell. (11/22/02Vol. 14, Tr. at 48.) (emphasisadded)

PetitionerWatsonerrsin stating that “alternativedaily cover.. . is preferredto soil cover.”

(Watson Br. at 42.) Mr. Nickodem never testified that it was “preferable” to soil cover.

(11/22/02Vol. 14, Tr. at 46-47.) In fact, it is statedin theApplicationthat “(t)he ADC [alternate

daily cover] is proposedasa supplementto, and not a completereplacementfor, earthendaily

cover. ADC will not be a replacementfor soil daily cover...” Further, all intermediatecover

needswill be addressedwith one-footof soil material. (App. at Crit. 2, p. 11-4, 11-5.)

(ix) PastNoticesof Violation — Existing Facility

Lastly, PetitionerWatsonclaims that Mr. Nickodem“assumed”that WMII “had no past

noticesofor actualviolationsat the existing landfill.” (WatsonBr. p. 42; 11/23/02Vol. 16, Tr.

at 16.) However,Petitioner Watson has simply “made up” this conclusion. Mr. Nickodemnever
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testified that he “assumed”that therehad beenno violations. In fact, he testified that he had

reviewedthe “Regulatory Agency Actions” sectionof the Application (althoughhe had not

personallypreparedit), andwaswilling to respondto any questionsthat might be raisedaboutit.

(11/23/02Vol. 16, Tr. at 14-15.)

Petitioner Watsonalleges “there are actually, at least,21 noticesof violation sent to

WMII concerningtheexisting site.” (WatsonBr. at 42; WatsonPub.Hrg. Ex. 3.) Mr. Rubak

testified in responseto questionsrelating to thesenotices. WatsonPub. Hrg. Ex. 3 contained

microfichecopiesof lettersfromthe operatingrecordof the existingfacility, which wason file

with the County Clerk’s office and four local libraries. (11/18/02Vol. I, Tr. at 43, 97.) The

letterspresentedwereissuedbetweenSeptember28, 1977 andMay 14, 1991. All but four ofthe

letterspreceded1989. (WatsonPub.FIrg. Ex. 3.)

While Petitioner Watsonapparentlyargues that the operating history of the existing

facility is suspectby reviewing selectedportionsof theseletters, a detailedreview of Watson

PublicFlearingExhibitNo. 3 providesthefollowing information:

1. Five of the lettersdo notevenidentify theapparentviolation.
2. Elevenof the lettersaddressviolationsrelatedto inadequatedaily or intermediate

cover,windblown litter, andtwo noticesof leachatepondingin theactivefill area.
3. Two of the lettersareduplicates(December14, 1989)andaddresselevatedlevels

of vinyl chloride noted in the groundwater analysisreportsin December1989.
4. One letter (dated April 9, 1990) is from IEPA confirming their receipt of a

requestedresponsefrom WMII regardingthe December14, 1989 letter, which
indicatedthat WMII correctly interpretedIEPA concernsand was pursuing an
IEPA response.

Mr. Rubaktestifiedthat none oftheallegedviolations areoutstandingandthat theyhave

all beenresolved. (11/25/02Vol. 19, Tr. at 30.) He testified that therewere no lawsuitsor

enforcementactionseverfiled againstWMII andthat therewereno pendingnoticesofviolations

for theexisting facility. (11/25/02Vol. 19,Tr. at 39; 11/25/02Vol. 18, Tr. at 67.)
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(c) Summary

Petitioner’s contentions regarding criterion two are based on the (1) observations

expressedby Mr. Norris, (2) speculationoffered by PetitionersCity, Karlock and Watson

concerning alternativegeologic, hydrogeologicand design scenarios,and (3) the operating

history of the existing facility. However, theseobjectionsare factually unsupported,and rely

upon conjectureand mischaracterization.Hence,the objectionsare sufficient to establishthat

theCountyBoardfinding on criteriontwo is againstthemanifestweightof theevidence. This is

especially true where, as here, the County Board determinedthat WMII’s witnesseswere

credible and should be believedover the testimonyof Mr. Norris. File, 579 N.E.2d at 1236

(determinationof criterion two purely a matterof assessingcredibility of expertwitnessesand

whereapplicant’switnessesarefound credible,appellatebody maynot reverse).

The record containssubstantialand persuasiveevidencethat the Expansionhas been

designed,locatedand proposedto be operatedto protect the public health,safety and welfare.

No evidencewaspresentedthat evensuggestedthat the designis flawed from a public safety

standpointor that its proposedoperationposesan unacceptablerisk to public health. TheCounty

Board decisionshouldbe affirmed.

3. Criterion 3: The Expansion Is Located So As To Minimize
Incompatibility With The Character Of The Surrounding Area
And To Minimize The Effect On The Value Of The
Surrounding Property

Petitionerscontendthat the County Board’s decisionon criterion threewas againstthe

manifestweightof theevidence. (City Br. at 20-24;WatsonBr. at42-45.) Their contentionsare

baseless.PetitionerCity allegesthat Mr. Lannert’stestimonywasnot relevantto criterionthree

becausehe did not testify that the Expansion was incompatiblewith the characterof the

surroundingarea. (City Br. at 21.) As a result,he was unableto testify that incompatibility was
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minimized, asrequiredby criterion three. PetitionerCity’s argumentis wrong. Criterion three

doesnot requirethat a proposedfacility be incompatiblewith its surroundingarea. It requires

that an applicanttakereasonablestepsto minimize any incompatibility that is shown to exist.

File, 579 N.E.2d at 1236. Where there is no incompatibility, however,minimization is not

required. Tate, 544 N.E.2dat 1197.

Mr. Lannert testified that the Expansion is compatible with the character of the

surroundingarea. (11/18/02Vol. 3, Tr. at 72.) No one contradictedor refutedthis conclusion.

Mr. Lannert’stestimonysatisfiedthefirst part of criterion threeand did not require any stepsto

minimize what did not exist. Nevertheless,WMII presenteda landscapescreeningplan to

minimize any impact on adjacentproperties. (11/18/02Vol. 3, Tr. at 69-70.) As thescreening

plan wasnot requiredfor an Expansionthat is compatiblewith thesurroundingarea,Petitioner

City may not arguethat the plan is evidenceof incompatibility so that Mr. Lannert’stestimony

did not satisfycriterion three,or that landscapingwasrequiredon all four sidesof theproposed

facility to minimize incompatibility. (WatsonBr. at 43..) The testimonyproperly established

that the Expansion was compatible and satisfied criterion three. Petitioner City simply

misconstruedthestatutorylanguageby claiming that meetingcriterion threerequiresa showing

of incompatibility thatmustbe minimized.

Petitionerscontendthat the secondpart of criterion three (minimization of effect on

propertyvalue)wasnot met becauseofMs. Beaver-McGarr’sallegedperjuryandher incomplete

and inaccuratedata. (City Br. at 21-24; WatsonBr. at 44-45.) As explainedabove (see~p~a

pp.29-32),Ms. Beaver-McGarrdid not commitperjury. Petitioners’argumentthather testimony

aboutRichardJ. Daley Collegewas untruthful is an argumentthat criterion three was not met

becausethis witnesswasnot credible. This is an insufficientbasison which to reversea finding
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that thecriterion wassatisfied. Landfill 33, slip op. at 3. Petitioners’argumentwasmadeto and

consideredby theCountyBoard. TheCountyBoardmadeits own determinationconcerningMs.

Beaver-McGarr’scredibility on this and other matters involving her testimony. As this Board

may not reweighthe testimony or make its own determinationof credibility, Petitioners’claim

that criterion threewas not met becauseMs. Beaver-McOarrallegedlytestified untruthfully is

legally insufficientandshouldbe rejected.

Similarly, Petitioners’contentionthat Ms. Beaver-McGarr’sanalysiswasflawed because

ofthequantityandquality ofher datais an argumentgoing to thecredibility of hertestimonynot

to thefact of whetherany propertyvalue impact hasbeenminimized. No otherexpertwitness

testified,nor was any evidencepresented,that evensuggesteda negativeeffect on the valueof

surroundingproperty. Thecredibility of a witnessis not a properbasison which this Boardmay

find that the County Board’s finding on criterion threewas againstthe manifestweight of the

evidence. Landfill 33, slip op. at 3. Thereis no evidencein this record establishingthat the

CountyBoard’sfinding on criterionthreeis clearly andindisputablywrong.

To the contrary, there is ample and persuasive evidence in the record to support the

County Board’s finding that the Expansionsatisfiescriterion three. Landfill L.L.C., slip op. at

10; File, 579 N.E.2d at 1236; Fairview, 555 N.E.2d at 1186. The Board cannotreweigh the

evidence, and a careful review of the evidenceon this criterion does not indicate that the

oppositeruling is clearly evident or indisputable. Landfill L.L.C., slip op. at 10. Thus, the

Board shouldaffirm the CountyBoard’sdecisionon criterionthree.
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4. Criterion 5: The Plan Of Operations For The Expansion Is Designed
To Minimize The Danger To The Surrounding Area From Fire, Spills,
Or Other Operational Accidents

Petitioners argue that the County Board’s decision on criterion five is against the

manifest weight of the evidence. (City Br. at 24; Watson Br. at 3 8-42.) The argument is

unsupported.

The issuehereis one of safety,with the emphasison planning to avoid or minimize the

damagefrom catastrophicaccidents. Industrial Fuels,592 N.E.2dat 157. The standardis not

theguaranteeof an accident-prooffacility, but the minimization of potentialdanger. ID at 157-

58.

Mr. Nickodemtestifiedthat theplan ofoperationfor theExpansionhasbeendesignedto

minimize the dangerto the surroundingarea from fire, spills or other operational accidents.

(11/22/02Vol. 15, Tr. at 101-106.) No otherwitnessestestifiedon criterionfive.

PetitionerCity allegesthat theproposedoperationdoesnot include radiationmonitoring.

(City Br. at 24.) While therewas no evidencepresentedjustifying the need for radiation

detectors,the County Board included a condition that such detectors be installed. (County

Approval, paragraph2(o).) PetitionerWatsonallegesthere is no plan to deal with excessive

levelsof landfill gas(if theyoccur),andthat Mr. Nickodemwasunawareof noticesof violation

at the existing landfill. (WatsonBr. at 42.) In fact,Mr. Nickodem describedthe responseand

notification plan in the eventof excesslandfill gas. (11/22/02 Vol. 14, Tr. at 56-60.) The

noticesof violation at theexisting facility, nonemorerecentthan 1991, areirrelevantto theplan

ofoperationsfor theExpansion. (seesupra,pp. 63-64,68-69.)

Thereis sufficient evidencein the recordto support theCounty Board’s finding that the

Expansion satisfiescriterion five. County of Kankakee,slip op. at 28. Petitioners have
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presentedno evidencedemonstratingthat the plan is inadequate.Id. Thus, the Board should

affirm theCountyBoard’sdecisionon criterion five.

5. Criterion 6: Traffic PatternsTo Or From The ExpansionAre
DesignedTo Minimize Impact On Existing Traffic Flows

Criterion six is satisfiedupon a showing that traffic patternsto or from the Expansion

will minimize impact on existing traffic flows. An applicantis not requiredto demonstrateno

impact or eliminate any problems; an applicant needonly show that any impact has been

minimized. Fairview, 555 N.E.2dat 1187. A traffic plan is not required;the key is to minimize

impact on traffic becauseit is impossibleto eliminateall problems. Id.

Petitioners contend that the County Board’s finding on criterion six is against the

manifestweightof the evidence.(City Br. at24-25; WatsonBr. at 45-46.) Petitionersadduceno

evidenceestablishingthat impact on traffic was not minimized. Id at 1186. Instead,they argue

that theamount of datarelied upon by WMII was insufficient and that WMII failed to perform

an adequatetraffic study. (City Br. at 25; WatsonBr. at 45-46.)

Thesemattersrelateto theweight or credibility of theevidencepresentedby WMII, and

not to thesubstanceof theevidenceestablishingthat impactwasminimized. TheCountyBoard

hasdeterminedto credit this evidenceover thespeculationandargumentof Petitioners.

Petitionershave presentedno evidencedemonstratingthat impact on existing traffic

flows havenot beenminimized. The County Board’s finding, basedupon the uncontradicted

evidencepresentedby WMII, is supportedby themanifestweightoftheevidenceandshould be

affirmed.
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6. Criterion 7: Criterion 7 is Inapplicable As The Expansion Will Not
Accept HazardousWaste

PetitionerWatsonarguesthat the County Board’sdecisionon criterion sevenis against

the manifestweight of the evidencebecauseleachategeneratedat theexisting landfill was not

confirmedto be non-hazardous.(WatsonBr. at 46-47.) Petitioner’sargumentis fatuous. There

is no evidencesuggesting,much less establishes,that leachateat the exiting facility was a

hazardouswaste. Even if it were deemeda hazardouswaste,thereis no evidencethat it would

be treated, stored or disposed of at the Expansion. The evidence is undisputed that the

Expansionwill not treat,storeor disposeof hazardouswaste,andcriterionsevendoesnot

apply.

7. Criterion 8: The Expansion Is ConsistentWith The Kankakee
CountySolid WasteManagementPlan

Criterioneight is met if theExpansionis shownto be consistentwith theCountyPlanand

its amendments. Such consistencyis determinedby reviewing the Plan language. Land and

Lakesv. RandolphCounty, PCB 99-59,slip op. at 31-32.(September21, 2000). Consistencyis

shownby demonstratingagreementor harmonywith the purposesand principlesof the County

Plan. Strict compliancewith eachprovisionofthe CountyPlan is not required. City of Geneva

v. WasteManagementof Illinois, Inc., PCB 94-58, slip op. at 22 (July 21, 1994). The County

Board haswide discretion in determiningconsistencywith the County Plan, and its approval

may not be reversedunless it patently contradictsor violates a fundamentalobjective or

requirementofthePlan. City of Geneva,slip op. at 22.

Petitionersargue that the Expansionis not consistentwith the County Plan becauseit

fails to strictly comply with certainPlanprovisions. (Karlock Br. at 36-37; RunyonBr. at 3-22;
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WatsonBr. at 47-49.) Their argumentsare basedon a misreadingof the County Plan and are

thereforewithout merit.

The first contentionis that the County Plan prohibits siting a landfill above a heavily

utilized watersupplyaquifer. (Karlock Br. at 36; RunyonBr. at 5-9.) The CountyPlancontains

no suchprohibition. The languageof thePlanstatesthat “(a) site shouldnot be locatedaboveor

neara groundwaterrechargezoneor a heavily utilized water supply aquifer.” (Offer of Proof,

WatsonIPCB HearingExhibit 7, p. 300.) (emphasisadded) The word “should” doesnot mean

“must.” This Boardhasheld that the useof “should” in the County Plan doesnot establisha

mandateor requirement. County of Kankakee,slip op. at 29-30. Hence, the quoted Plan

languageis advisory,not mandatory,and doesnot prohibit thesiting of a landfill aboveor near

an aquifer.

This meaningis consistentwith the County Plan. If the “heavily utilized water supply

aquifer” includes the regional Silurian dolomite aquifer that underliesthe Expansion’5,and

“should” means“must,” thenthe County Plan would prohibit any landfill in KankakeeCounty,

becausethe Silurian dolomiteaquiferunderliestheentire County. The County Plan’sextensive

discussionof landfills and theneedfor landfill disposalin KankakeeCounty beliesany assertion

that the it would prohibit Iandfihling in KankakeeCounty.

Petitionersnextcontendthat theCountyPlanrequirespublic involvementthroughoutthe

landfill site selectionprocess,and that WMII failed to conductand facilitatesuchinvolvement.

(RunyonBr. at 9-15.) The contentionis meritless. The County Plan doesnot requirepublic

involvement. The relevantlanguageis that public involvement“shouldbe solicited” and local

‘~ The County Plan doesnot define a “heavily utilized water supply aquifer.” There is serious doubt whether the Silurian
dolomite aquifer underlying the Expansion is properly considered a heavily utilized water supply aquifer as the term is uscd in
the Plan. Petitionersmerelyassumedthe point,andprovided no evidence in support.
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site selectioncriteria“should be developed.” (Runyon Br. at 10.) “Should” doesnot mean“is

requiredto be.” Countyof Kankakee,slip op. at 29-30.

In addition, the County Plan doesnot suggest,much less require, that a siting applicant

solicit public involvement during the initial stagesof the site selectionprocessor organize

advisorycommitteesand hold public hearingsto developlocal siting criteria. The County Plan

recommendsthat thesestepsbe takenby local government,not a siting applicant,to allow for

public input during thesiteselection,not the local siting, process.

Petitionersnext argue that the County Plan requireda valid Host Agreement,and there

was no valid Host Agreement in effect on August 16, 2002. (Runyon Br. at 15-20.) The

argumentis groundless. The County Plan statesthat a host communityagreement“should be

signedprior to submittinga siting application (Runyon Br. at 15.) This languagedoesnot

requirethat an applicantenterinto a hostagreementwith theCounty. Count~pf~Kankakee,slip

op. at 29-30. Although theCounty Plandid notrequireone,avalid HostAgreementwas entered

into by WMII andtheCounty.”

Petitionersclaim that the property value guaranteeprogram provided by WMII was

insufficient becausethere was no evidencethat it was “prepared by an independententity

satisfactoryto the County.” (Karlock Br. at 37; Runyon Br. at 20-22; Watson Br. at 48.)

However,Petitionersignore that the property valueguaranteeprogramwasmadea part ofthe

Host Agreement agreedto by the County. By entering into the Agreement, the County

preliminarily acceptedthe proposedproperty valueguaranteeprogram. Moreover, in granting

~ PetitionerRunyonmakesthe additionalclaim that therewasno valid host agreementin effect on August 16, 2002. (Runyon

Br. at 15-20.) Theclaim is frivolous, It is basedon languagein theHost Agreementwhichprovidedthat if WMII did not file
its siting applicationon or beforeJune I, 2002, the Agreementwould be void. WMII filed its Application March 29, 2002.
PetitionerRunyonchargesthat sincecertainnoticedefectsresultingin theApplication beingreified on August 16, 2002, the
Application filed March 29 wasvoid andthus therewas no Application filed on or beforeJune I. However, the notice
defectsdid not changethe fact that WMH filed its Application on March 29. The March 29 Application wassimply refiled
August 16. Ncither WMII northeCountyviewedthesefactsasterminatingtheAgreement. (11/18/02Vol.2, Tr, at pp. 9-10,
13, 15.)
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siting approval,the County Board has determinedthat the guaranteeprogram is satisfactory.

Petitioners’ argumentis hypertechnicaland ignores the undisputedfact of the CountyBoard’s

acceptanceof theprogram.

PetitionersKarlock and Watsonmakethe puzzling argumentthat the evidencedid not

establishthat WMII satisfiedthePlanlanguagecalling for an environmentalcontingencyescrow

fund or environmentalimpairment insuranceacceptableto the County. (Karlock Br. at 37;

Watson Br. at 48.) This argumentis puzzling becausetheHost Agreementplainly provides for

suchfinancial assurance.(Host Agreement,pp. 17-18.)

Petitionersnext contendthat the County Plan requiresan applicantto comply with the

local Siting Ordinance. (City Br. at 25; WatsonBr. at 48.) Petitionersoffer no support for this

contention. Indeed, the County Plan contains no statementsor requirementsconcerning

compliancewith the local Siting Ordinance. Theonly referenceto the Siting Ordinanceis the

recommendationthat it be reviewedandupdatedif necessary.(Plan,p. 407.)

Finally, PetitionerWatsonallegesthat the County Plan requiresstrict compliancewith

various locationalstandardsset forth in Title 35 IAC 811. (WatsonBr. at 48-49.) TheCounty

Plan containsno suchrequirements. The County Plan refers to the provisionsof 35 IAC 811,

andsuggesttheirregulationby theIEPA, not by thePlan.

The County Board determinedthat the Expansionwas consistentwith the County Plan.

Petitionerspoint to no evidencethat plainly and indisputablydemonstratesthat the Expansion

contradictsor violates any objectiveor principle of the County Plan. Therefore,the County

Board’s finding on criterioneight is not againstthemanifestweight of the evidenceand should

be affirmed. Landfill 33, slip op. at 29-30.
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III. CONCLUSION

For the reasonsset forth above,the County Board decisiongranting siting approvalfor

theExpansionshouldbe affirmed.

Respectfullysubmitted,

W TE MANAGEMENT OF ILLINOIS, INC.
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